










































































78.

79.

80.

81.

The rationale for the Recommendation was, as the provisional text made
clear [RB/10 page 2 of the Recommendation] that “incumbent operators
remain the dominant suppliers of short distance leased lines into users’

premises.....

Hence the regulation of PPCs is entirely in line with the underlying aim of
increasing interoperability and access to services that underpins the
definition of “interconnection” in the Interconnection Directive. PPCs are
a direct and mmmediate input into the complete leased line product and
thetr provision at wholesale prices is mtended to increase competition in

the market for leased lines.

The defining purpose of an RBS backhaul circuit could not be more
different. It is a complete circuit product provided to the network operator
not for resale, but to be employed as a component of the network
operator’s own network to convey voice and data signals., It does not
increase interoperability for the end user or improve access to competing

services in the manner of conventional interconnection services.

It follows that the provision of RBS backhaul circuits does not fall within
the purpose necessary for the presence of “interconnection” within the
Interconnection Directive and the 1997 Regulations. If that is right, BTs

appeal succeeds on this ground also.

Discrimination

82.

The Director General seeks to make a discrimination case against BT
[Defence DB/A/44-48/15-17}. This adds nothing to the analysis. BT
accepts, of course, that mterconnection must be provided on a non-
discriminatory basis, as set out, for example, in recital 6 of the
Interconnection Directive. But the Director General’s reliance on this

recital [Defence DB/A/46/16] assumes that which he needs to prove,
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namely that RBS backhaul involves interconnection in the first place. The

point therefore carries the Director General no further forward.

83. On the contrary, it is the Director General who is not treating like
sitnations alike, not BT. It is he that is secking to create discriminatory
distortions to the market (sec Lamb 2 RB/2/12 — 13/40 — 44).

Conclusion

84.  The distortion of the market through the imposition of price regulatory
measures cannot be justified in respect of the provision of RBS backhaul
circuits. The Direction and the Continuation Notice are both ultra vires.

85. BT respectfully invites the Competition Appeal Tribunal to allow the
appeal and make an order directing that both the Direction and the
Continuation notice be set aside forthwith.

GERALD BARLING QC
ALAN MACLEAN
SARAH STEVENS

24 November 2003

Brick Court Chambers

7-8 Essex Street

London

WC2R 3LD
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