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THE VAUGHAN: Before we start | wonder if I could hand something in.

THE CHAIRMAN: This is by way of retaliation, is it?

MR. VAUGHAN: It was done overnight. (Document handed to the Tribunal) There are two
papers. One is called “Our answers to Professor Bain’s points”, and it is the best we can do
trying to answer his points, particularly on other income, and the valuation of the data stream.
The slight problem with that is that in fact there was no value ever put on it because they were
licences to be agreed, and this is the best we have been able to do, and it is made slightly more
difficult by the fact that Mr. Nicholls was not there at the time. The second one is our response
to the paper that my friend is going through at the moment on collective selling price. Thank
you very much indeed.

THE CHAIRMAN: Thank you, Mr. Vaughan. Yes, Mr. Thompson.

MR. THOMPSON: Can I thank Mr. Vaughan for the additional material. 1 am not quite sure that he
characterised my response quite correctly in that | have literally seen just the front of the paper,
which was handed to me as the Tribunal was coming in, so | cannot respond to it now.

MR. VAUGHAN: It is not meant to be for a response, it is just basically what | am going to take
you through in answers to the — so that you have got something in writing.

THE CHAIRMAN: | think Mr. Thompson is entitled to respond to it at some convenient point, but it
sounds as if that may not be before two o’clock.

MR. THOMPSON: Yes, whether | can read it and deal with it at two o’clock, and take five minutes
then, that may be the most convenient course.

THE CHAIRMAN: Yes.

MR. THOMPSON: The Tribunal will recall that yesterday we were at an interesting stage in the
history when Channel 4 had made an offer to the Super 12 and there was initially a response of
some horror and concern on the part of the smaller courses that they were going to be left out
of the “super” new world, and I think that is quite well illustrated by a document that appears
at bundle 14, tab 11. We looked at the top of that page yesterday, but the bottom of the page
includes a further article dated the same date.

“The smaller tracks outside the Super 12 are getting together in a mood of self-
preservation amid fears that they could get left behind in the multi-million pound
discussions over media rights. On the day the Super 12 announced the £25 million
deal a meeting of more than 20 senior representatives of the independent courses was
held at Stratford yesterday and delegates decided to press the Racecourse Association
to conduct future negotiations on behalf of every track.”

So that is the position, and then further down it says:
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“We did not have anyone from Arena Leisure or Northern Racing here. We want
them to be involved. We are all united behind the Racecourse Association which we
want to deal with the media rights for racing, and we will be asking the RCA to
progress the strategy document on the issue.”

So the position appears to have been, and you will see it from the documentary record
more generally, that Mr. Crichton-Miller of the Racecourse Association had expressed
concerns to Mr. Hillyard of RHT, who was the chair of the Super 12, that the effect of this
would be very divisive. The offer was made and publicised and the smaller courses then got
together in what they call a “mood of self-preservation”, which of course is entirely consistent
with the RBB analysis and the fact that these were effectively substitutable courses who were
going to be left behind if they were in a sort of free-for-all in the background of the Super 12
arrangement.

The case that is now put is that Channel 4 wanted, indeed needed, an arrangement
with all 59 of the courses, and that somehow it fell to bits because this was an individual
response by the smaller courses. However, even the appellants’ own evidence is not entirely
consistent with that. If I may show you just one illustration of that; it is the statement of
Mr. Johnson, the managing director of the RHT, which appears at bundle RCA7, and it is the
first tab. If one turns into the statement to para.6.4, Mr. Johnson says:

“... whilst C4 clearly wish to have all 59 racecourses included within their deal, they

also made it clear during the presentations on 27"/28"/29™ March 2000 ...”
Those are the presentations to the smaller courses:

“... to the 47 racecourses that, whilst they wished for a 59 racecourse deal, they were

happy at that time to contract solely with the Super 12:

‘Channel 4 impressed upon us twice that they would get racing from abroad if
the smaller courses did not join them ...’

The fact that C4 did not then believe that they needed the other courses is also

evidenced by the comment of Kim Deshayes, Managing Director of Newmarket and

spokesman for the Super 12 Courses, who said:
‘We have got the deal we wanted and it is under no threat. It never has been
dependent on the other courses coming in with us and the new digital racing
service on Channel 4 will definitely start in November.””

Then there is reference to offers made to each of the 47 individual courses at para.6.8,
and then over the page at 6.11, you find:

“At the end of March 2000, whilst C4 clearly wanted a 59 racecourse deal, it had not

yet made it a condition of its offer. Over the next three months, I believe C4 changed

2
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its plans. | believe that at the outset C4 thought it would sign nearly all the courses

with ease. The reaction that the presentations received at the end of March (‘crumbs

from a rich man’s table’) appeared to jolt C4 severely. As a result, C4 became more

focused on the need to secure the 47 courses outside the Super 12.”

And then Mr. Johnson goes directly on to the offer made on the 3™ July, and what I would like
to do is look at the contemporary documents for the period between the jolt received by
Channel 4 in March and the offer made on the 3 July because that casts the matter in a rather
different light.

If we then go back to my note, I think we had reached para.4(c):

“When Channel 4 approached the 42 it envisaged that each course would make an

independent decision as to whether to sign up and that not all the courses were

needed.”
And that is then evidenced by our skeleton argument, section 5, paras.25 to 31, which simply
summarises some evidence, but it may be convenient just to turn that up. So it is the OFT
skeleton argument, section 5, p.74 of the skeleton. So the position of the OFT is that it
considers that, following the provisional agreement between them, both the Super 12 and
Channel 4 considered it possible the courses would make independent decisions in relation to
offers. Some would sign up to the project and some would not. The minutes of the
Consortium’s ninth task force meeting held on the 3" February 2000 note that NTL confirmed
£1.5 million a year would be available for signing up other racecourses to the new interactive
racing channel, this in addition to the fees paid to the Consortium. There was therefore no
indication at that stage that Channel 4 or Super 12 was dependent on all other courses signing
up. Subsequently, Mr. Smallberg, the acting chairman of Super 12, stated in a newspaper
article on the 24™ March — and | think we looked at that yesterday — if there are 17, 20, 25
courses involved it would be a pity but not a disaster.

In his witness statement Mr. Gould attempts to suggest that this view, expressed by
the chairman of Super 12, did not in fact represent the view of Channel 4. However, this
ignores the fact that on the 27" March the Racing Post published an article based on an
interview with Mr. Brook, Channel 4’s director of strategy and development. It stated as
follows:

“Channel 4 wants as many of Britain’s courses to sign up to the deal as possible. The

more courses it has on board the more the digital racing channel, which will

effectively be free to viewers, has to offer”

But Mr. Brook insists that Channel 4 could be quite flexible about its plans,
particularly concerning the internet and interactive betting, adding:

3
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“I believe this deal would be beneficial for the whole of racing and would like to see

as many courses participating as possible, but if they choose not to we have

alternatives in terms of other sports.”
Then there is a reference again to Channel 4. “Our policy for coverage on the Channel will
obviously depend on the courses that sign up to the deal” which clearly implies not all of them
had to. Then the OFT concludes: *“But we would wish to create the strongest editorial
offering every day of the week.” | should say that there is no dispute between the OFT and the
parties that one needed a spread of racing to create an effective schedule, the question is simply
how far?

MR. VAUGHAN: Can I also ask my friend does he also accept that they had the opportunity to go
to other sports, if he relies on that, if they did not get what they wanted — he relies upon
Mr. Brook. It is an important part of our case that they had alternatives — does he accept that?

MR. THOMPSON: | am not quite sure what Mr. Vaughan ----

THE CHAIRMAN: | am not sure that you are entitled to cross-examine Mr. Thompson.

MR. VAUGHAN: Very well.

THE CHAIRMAN: He is making his submissions.

MR. THOMPSON: Ifitis helpful to the Tribunal I think there is a passage in the Decision where the
OFT finds that even if one took into account greyhound racing and foreign racing, the market
shares in terms of betting revenue would be so trivial that it makes no difference to the
definition because effectively the Crown jewels of betting were on any view British
Horseracing. | think that was stressed by everyone, and recognised by everyone at the time, so
I think that is the substantive answer. | think it is also implicit in the Appellant’s case that
critical mass in terms of British Horseracing was a requirement and that it could not have been
simply batched together with greyhound racing and Australian racing — I think it is rather
inconsistent to suggest otherwise.

So that is the evidence there which is confirmed by Mr. Johnson’s own direct
evidence.
As Channel 4 correctly considered that none of the 42 courses individually held a veto, it
allocated only a modest amount to acquire their rights.” As a response and to avoid the other
courses achieving a very low price for their rights the RCA created counter grouping, the 42,
and I think we looked at that evidence yesterday — that it rightly judged to enjoy a veto over the
Channel 4 Super 12 interactive deal contrary to the Channel 4 and Super 12 expectations.

At this point | would like to interpolate some minutes of the Consortium Group
which, in my submission strongly confirm this description of the events. First, tab 27 in
bundle 14 and you will find at para.2.2 Mr. Deshayes reporting that the Media Consortium felt
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disappointed that the racing consortium had been unable to deliver the other racecourses to the
Consortium.

Then at 2.13 you find:

“All agreed that now the nature of the deal had changed with the Racing Consortium
being asked to consider funding the offer to the other racecourses as its minimum
guarantee it was essential ...”

I am sorry; | jumped to the wrong reference. | am sorry; | have gone straight to tab 30. Tab 27,

I am sorry, it is paras. 3.7 and 3.8. You find Mr. Deshayes again reporting that:
“Andrew Brown of Channel 4 had stated that if the non-Consortium racecourses wanted
additional money then this should be met by the Racing Consortium. All agreed not to
go down this avenue at this stage. Mr. Townley I think stated that in his view the
Media Consortium would go ahead even if no further racecourses were signed up. The
Premium Brand UK Racing content of the Racing Consortium under interactive
channel could form part of the sports betting channel.”

Then further down:

“The value of non-consortium UK racing in the US market may not be as great as the

smaller courses expect. All agreed that the added value that the non-Consortium

courses would bring to a racing Channel would need to be carefully considered.”
So these are minutes of 30™ March, so just after the presentation to the smaller courses, and
you find the members of the Super 12 hoping not to have to pay any more to get the smaller
courses on board, and Mr. Townley suggesting that that is not going to be necessary — he
appears to have been their media adviser from Active Rights Management.

If one then turns forward to tab 30 — | am sorry about going out of my way before — it
is 10™ April 2000, so 10 days later we find Mr. Deshayes, as | said, at para.2.2 reporting that
the Media Consortium felt disappointed that the Racing Consortium had been unable to deliver
the other racecourses to the consortium. Then:

“All agreed it was very difficult to sell the proposition without the Media

Consortium’s business plan and details of the programming on the new Racing

Channel. The Media Consortium were not prepared to give additional guarantees to

the other racecourses, and had called on the Racing Consortium to fund any shortfall

and minimum guarantees from the deal the Media Consortium had offered to it. All

agreed that the Racing Consortium were not prepared to do this at this stage, more

information was needed from then Media Consortium to make an informed decision.”
We then go forward to tab 33, which is a meeting two weeks later on 25" April 2000, and there
you find para.3.2:
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“Concern was expressed that Mr. Scott [Channel 4 leading light] appears to have stretched,
NTL have switched their focus to the football, that BBC are still on the sidelines.

Mr. Deshayes stated that Mr. Scott had underestimated the effort required to incorporate the
other 42 racecourses and felt that the Racing Consortium had not done enough to facilitate this
process.”

Then at para. 9.4 one finds this:

“The Group agreed that no offers or approaches would be made to non-Consortium

racecourses at the moment. This would give these courses a chance to explore their

own options. DEC asked Mr. Crichton-Miller, if Mr. Crichton-Miller could sign up
the other 42 racecourses to another deal without coming back to the Consortium first.

Mr. Hillyard said that Mr. Crichton-Miller had undertaken to revert to Mr. Hillyard

before any decision would be taken. Mr. Smallberg [the Chairman of the Super 12]

reported that when Mr. Scott asked Mr. Crichton-Miller for his bottom line to sign up

the other two 42 racecourses, Mr. Crichton-Miller had responded £10 million per year
minimum guarantee.”
So in our terms that would be £100 million required — five year deal, access to business plan,
and guarantees regarding coverage. So that is the position on 25" April. The 42 have
substantially beefed up their demands and are now asking for £100 million and Channel 4
appears to be overstretched, presumably because they could not fund an arrangement of that
kind without substantial help from the Super 12 reducing their price.

Then at the next tab, 34, you find a file note of the 2" May 2000 of a meeting
between the RCA and its media rights consultants, Hawk Point, and under the heading
“Introduction” you see the view I think of Hawk Point rather than anybody else, saying they are
disappointed with the initial offers that have been received. They feel there is strength in the
42 remaining as one group or, better still, all 59 racecourses, and then basic parameters, at the
end of the first bullet, they consider that £10 million per year should be sought. Then over the
page, at the end, the conclusion is reached:

“The final advice from the RCA was that if any approaches are made to individual

racecourses we should state that the 42 are looking for £10 million per year ...”
So the £100 million again:

... as a guaranteed sum.”

So that was the negotiating history and, in short form, that took place in the month or two after
the Channel 4 presentations to the small courses. The small courses got together, they got

themselves some smart media consultants, and they jacked up their asking price from £1.2
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million a year being offered by Channel 4 to £10 million a year being demanded by the 42
collectively.

If we turn against that background to the first Arena bid in June 2000, the Tribunal
will of course be aware that Arena would have been aware of all this because they were the
owner of some of the 42 courses. Their first bid, on the 19" June 2000, can be seen in headline
terms at tab 39, and you will see at para.1.1 that it is a comprehensive bid, in the middle, to
manage the rights in all forms of media, including terrestrial, Channel 4 and the BBC, satellite,
cable and digital television, internet and interactive television. At 1.2, it is for the total sum of
£81.3 million, and the relevant figure is £71.1 million of the total guaranteed amount to be
shared between all the courses in accordance with para.1.3, and one sees at 1.3 the basis for it,
which is that each course will be entitled to receive a pro rata share of each annual payment of
the guaranteed non-terrestrial amount equal to its share of the preceding year’s total annual UK
off-course betting revenue; and then at 1.5 there is further reference to the revenues in relation
to Pari-Mutuel betting activities at (a), and any other betting activities at (b), and then
non-betting activities at (c). But, in my submission, it is clear that, although | understand
exactly the point that Professor Bain has put, the primary focus of the non-terrestrial figure was
clearly on the betting business.

If one looks then at schedule 1, if one turns through, you will find if you count them
there are in fact 42 courses there, so it was the non-Consortium, non-RHT courses who were
being offered this money, so this was money that was going to be paid excluding not only the
Super 12 but the RHT altogether.

Then if you turn over the next page, you see the breakdown of the payments. It was
projected to be an up-front payment of £17,500 in respect of the non-terrestrial amount, £2,500
for the terrestrial amount, and £20 million for the total guaranteed amount. | think I may have
been out by the factor of a thousand. Then at the bottom line we see the total sum, 71.1, 10.2
and £81.3 million.

So what we say there is Arena’s bid in June 2000 demonstrated that the 42 acting
collectively were capable of increasing the value of their rights dramatically from somewhere
between £12 to £15 million to over £70 million. They held a collective veto over any other
deal, making the Channel 4 deal with Super 12 impossible to finalise. And then at 3, they were
considered by Arena to be capable of delivering critical mass without the involvement of the
Super 12 or the RHT at all, so they threatened to show not only that the 42 held a collective
veto but that the Super12 and RHT did not do so. One can see that from the contemporary

documents at tab 41. You will have seen reference in the earlier minutes to the possibility that
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the 42 might sign up with somebody else. Well, that is evidenced also by this letter to the 42
racecourse chairmen dated the 22™ June, and under sub-para.(iii) it says:

“We and our advisers are now focusing on ...”

And then:

*... gaining access to the business plans, following perusal of the business plans,

refining and improving the offers.”

And then 3, “Developing the go it alone option”, and then 4:

“Discussing with the Consortium the possibility of a 59 racecourse deal.”

So at that point it seems that the RCA considered there was a realistic possibility at least of a go
it alone option, i.e. an option based on the 19" June bid or some improvement thereof.

We then move, as it were, back into the official history that Mr. Johnson evidenced in
his statement, which is the counter-bid by Channel 4. We say that the Super 12 responded
reluctantly by contributing to a bid by Channel 4 seeking to satisfy the requirements of the 42
or 47, i.e. surrendering part of their monopoly price originally offered to them by Channel 4,
and in fact it was not just a small concession, it was actually one-third of the amount of £108
million, which we have seen in the January bid, and one finds that from tab 43, which is the
letter which I think Mr. Vajda took the Tribunal to briefly on Monday, where you see Mr. Scott
writing to Mr. Hamilton-Fairley, one of his partners in the Media Consortium, attaching a note
of the revised bid which will be made to the 47 courses in the next couple of days.

“Last week we decided there should be an element of terrestrial fee which we have set

at £5.5 million. There will be a non-recoupable amount for Go Racing.”
And then in the fourth paragraph it says:

“The net effect of these changes is to add £4.5 million cost to our business plan.

I know that will be unwelcome, but we have to do so if our bid is to be in the same

ball park as Arena’s.”

It is quite easy from the arithmetic to see that the increase in the bid from £12 to £15
million up to £70 million was more than £4.5 million, and one can see the working out of the
figures on the next page and, in particular, in the left-hand column, under the heading “12”, you
see a contribution of £3.5 million a year totalling £35 million, which, as | understand it, was a
contribution to be made by the Super 12 in order to facilitate this deal. However, you will
recall that the 42 were demanding £100 million, and this was an offer for just over £70 million,
and the 42 acting collectively were not satisfied with the increased Channel 4 bid which was in
fact £70 million, and one finds that at tab 42. The fees are set out at para.2.1, and one finds that
the total sum is £75.5 million, of which 5.5 will be allocated in respect of the terrestrial, so £70
million is for the non-terrestrial rights. | think it is not in dispute that that offer was rejected,

8
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and likewise the bids made by Arena on the 19" June and the 14™ July were also rejected, and
one finds the first at tab 40, a letter from Mr. Crichton-Miller to Mr. Pope of Arena, where he
starts concisely by saying:

“I have been mandated by the 42 racecourses to respond to your letter to each of

them, dated the 19" June.”
And then in the last paragraph:

“This letter formally, on behalf of the 42, declines your offer of the 19™ June, and

looks forward to a revised offer in due course.”

So we rely on that not only for converted practice but also as evidencing the response in terms
of price.

Then on the 14™ July a further offer was made by Arena subsequent to Channel 4’s
withdrawal from the process. Channel 4’s withdrawal is | think not in doubt, and is evidenced
at tab 45, and is dated the 11" July 2000. There was some uncertainty about the precise date of
the further offer documents made by Arena, which was the subject of correspondence between
the parties in January. It is now evidenced, helpfully, by a letter from RCA’s solicitors, which
appears in the OFT’s bundles attached to its skeleton argument, at RCA19. It is tab 29 in that
bundle. The history of this is that the RCA appellants had asserted at para.231 of their Reply
that the 19" June offer for the 42’s rights could not be taken at face value on the basis it was
merely a spoiler trying to stop Channel 4 reaching an agreement. On the face of it it would
have been a very expensive spoiler if it had been taken up, and we are asked to believe that it
was a genuine offer.

MR. VAIJDA: Excuse me, | do not have any objection to my friend — but he must not misrepresent
the document. The document of Arena says it is subject to contract and it talks about the
proposal and offer. It was never one to be taken up. | think that is important; if you are going
to be producing a document you must describe it accurately.

MR. THOMPSON: Yes, | mean, | ----

THE CHAIRMAN: They could not have said “Snap”.

MR. THOMPSON: No, they could not have said “Snap”. There was provision for effectively
another sort of lock-out period in terms of negotiation, but it was not an offer capable of
acceptance on its face, that is correct.

MR. VAIJDA: Can I just — my files are numbered incorrectly. Could you give me the reference to
this again?

MR. THOMPSON: Itis bundle 19. Itis called “Skeleton argument on behalf of the OFT, bundle of
documents”.

MR. VAIDA: And the particular tab is?
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MR. THOMPSON: Tab 29. ltis the third tab from the back. So there is a letter from Denton Wilde

Sapte, and, as Mr. Vajda correctly points out, in that letter there are some quite detailed points
made by Denton Wilde Sapte about the status of the 19™ June document proposal. But there is
also appended to it helpfully a fax which has led to some ingenious detective work by

Mr. Gregory to try and understand its rather inconsistent terms, because if one turns first of all
to the very last page of the tab, you find a timetable set out stating:

“14™ July 2000. Offer letter sent by Arena to Hawk Point.”

Whereas if you go back to the beginning of the fax you find a date on a letter from Arena
addressed to Mr. Ralph of Hawk Point, which is apparently dated the 11" July, but on the same
page it says, “Date received, 14™ July”, so there is obviously a curiosity in that either the fax
took three days to arrive or there is some form of mistake, and that is confirmed, when you go
to the second page, where you see at the top left-hand corner, in my submission reasonably
clearly, the 14™ July 2000, 3.38 p.m. from Arena Leisure. So our submission would be that
although the letter is dated the 11" July it is obvious that in fact it was a fax sent and received
on the 14™ July, which is consistent with its terms, the significance of that being that if it was
sent on the 14" July it was clearly sent after Channel 4 had withdrawn from the negotiating
process, and was not a spoiler designed to send Channel 4 out of the negotiating process.

In any event, that offer — I am sorry, if you have still got it out, | should take you to
the terms of offer which were very similar to the earlier offer except in one important respect,
namely that it was quite significantly more advantageous in terms of money, the total
guaranteed amount having gone from some £80 million to some £90 million. The
offer/proposal was in the form of two options which differed both in the breakdown of the
sums offered and of the totals, and one finds that at the two schedule 2s, which one finds at
respectively pages 6 and 12 of the fax. If you hold the two open you find that the total
guaranteed amount in the first option is £94.6 million, whereas in the second one it is £97
million, the explanation for that being that in the second offer an additional £2.4 is offered for
the non-terrestrial rights, but the other difference being that the structure of the payments is
different in the two offers. In the first one the initial payment is £20 million — the non-
terrestrial guarantee, whereas in the second one the initial guarantee is only £8.75 million, so
they were structured differently in terms of risk. One sees, going down the column that the
principal payment under the second offer was to be made in 2006. Effectively it was
conditional on the scheme being a success, so they were differently structured and reached
different amounts. But they were increased in terms of their total amount.

So the position on reaches in July is that there have been two proposals/offers,

admittedly not binding offers that could have been bitten off by the courses, which they rejected.
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Channel 4 were not prepared to resolve the stand-off between the Super 12 and the 42 by offering
additional money and they withdrew their offer on 11" July 2000. There is a letter explaining the
position at tab 46 from Mr. Scott and Mr. Hamilton-Fairley to Mr. Deshayes.

PROFESSOR BAIN: Before we leave this, this latest offer here was to the same courses, was it, as

the previous one?

MR. THOMPSON: Yes, the same 42.

PROFESSOR BAIN: It did not include the additional five with terrestrial cover?

MR. THOMPSON: No, it did not.

PROFESSOR BAIN: So there was a substantial increase in the guaranteed terrestrial amount with
no change in the courses to whom they were being offered?

MR. THOMPSON: That is right. | have given some thought as to why that might have been, but it
would be speculation on my part, but the speculation would be that there was a particular
tension for those courses that were part of the 42 but also had significant terrestrial rights and
they were the ones who were most torn between going in with the established terrestrial
courses, the Super 12, or staying with their smaller brethren, and it may that that was why this
at this interim stage they were particularly favoured — | do not know, that would be my
speculation.

At tab 46 one finds the letter to Mr. Deshayes, and at the bottom you see:
“The financial terms which it seems we would have to offer in order possibly to
secure the rights of the other 47 courses would mean that this venture is no longer
a viable proposition for us. As we discussed last week, we believe that the business
plan is already stretched by fixed costs and we do not wish to add any more.”
Then over the page:
“Your proposal was that the Media Consortium should take on another ... of fixed
costs to bring the bid to £75 million ...”
It is not a clear photocopy in mine, but it seems to be £75 million.
“That we feel unable to do because of the additional financial cost and also following
your advice last week that such a bid was likely to fail within our timescale. We also
had severe doubts about whether it would provide the basis for bringing in Arena and
Northern courses, both of which we believe to be crucial to a full solution.”
So that is the position there. The Racing Consortium were saying “Why don’t we put the offer
up to £75 million and see what happens?” and Channel 4 at that point, its financial muscle
gave out and so they withdrew. There is a better copy of that letter at RCA7, tab 98, sub-tab
18.
I do not know if the Tribunal wants to look at that letter. It is the first tab, it is
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Mr. Johnson and appended to Mr. Johnson is a whole mass of documents. It is a cleaner copy,
although it suggests in the second line that the figure should have been £9 million. So the
proposal was that the Media Consortium should take on another £9 million in fixed costs to
bring the bid to £75 million. | am not quite clear how the maths of that works out, but it is
clear that the Channel 4 business plan did not support that additional cost and so at that point
they withdrew, though they also complained — perhaps understandably — that the racing
industry had proved particularly unhelpful in trying to reach a conclusion, and that the
factionalism between the smaller and bigger courses had made the whole deal impossible.

The conclusions we draw from that are that Channel 4 were not prepared to resolve
the stand-off by offering additional money, indeed, the terms of that letter suggest that they
were not able to, responsibly in the terms of their business plan. | would say in passing that in
my submission, the answer to the point made by Mr. Vajda on the first day where he took the
Tribunal to the business plan and the reason why it was a matter of such importance both to the
courses and to the bidders, of course these were very large amounts of money that they were
being asked to put up and if the business plan did not support those very large amounts of
money then the deal was not viable for the bidder and therefore was not viable for the seller. It
does not suggest that they simply bid whatever figure appeared in the business plan, which
seemed to be Mr. Vajda’s suggestion. The point was that if the business plan was based on
a false assumption then these enormous sums of money were not going to be achievable for the
relevant bidder, and that was why Channel 4 pulled out at this stage, and that is why ATR were
so upset at the end of 2003. In my submission that is the proper reading of those documents.

The second Arena bid on 14" July in my submission is an important document
because it demonstrates that Arena considered that 50 per cent. would be sufficient for a viable
interactive betting service to be launched. That is not simply a figure plucked out of the air
because it is consistent with the document which the RCA itself appended to its Reply in and
appeared in the documents before the Tribunal | think for the first time at that point, which is at
RCA14 - indeed, we may have looked at it already. It is at tab 36 — no | do not think we have
looked at it already. This is going back slightly in the chronology to a meeting between
Mr. Scott and various other interested parties. We have only the minutes, we do not have the
agenda but one can understand, broadly speaking what is going on. It says:

“After some introductions David Scott [Channel 4] led straight in to the issue of the

other racecourses and whether we had agreed to apply some of our minimum

guarantee for their benefit.”

So it is the same issue. Then over the page you will find Media Consortium at para. C:
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“Media Consortium recognise there may be enough content for two channels but felt

that two channels could not operate economically.”
And then Media Consortium clearly stating that the deal is contingent on the other UK
racecourses joining. The point that we make is that the Arena bid is, in fact, consistent with
that analysis because it was suggesting that as long as you got, as it were, over 50 per cent. then
you would have the only show in town. That would be enough content for you and it would
also guarantee that you were the leading operator in the area. So that is why we say that in this
particular market it is consistent with 50 per cent. being critical mass to get the show off the
ground.

Then we move on to the position after 14™ July 2000. The stand-off between the
Super 12 and the 42 was ultimately resolved by co-ordination led by the RCA and its advisers
Hawk Point leading to 59 course bids from Arena on 31% July 2000, and 20" September 2000
and the creation of the Terrestrial Rights Group with members from both the Super 12 and the
42 on, | think, 8" August 2000. That is evidenced — the offers are set out at tabs 47 and 52 and
the document concerning the TRG Group is at tab 50, if I have my referencing right.

We have looked briefly at the 31% July offer, which is at tab 47 before. This offer is
a letter from Martin Pope of Arena. It is in similar terms to the previous offers in its general
form, except that it excludes the terrestrial broadcasting rights, so it was simply for the non-
terrestrial rights. This then introduces a much higher critical mass condition and the Office of
Fair Trading submits that the obvious reason for that was that the bid was at a much higher
financial level and, indeed, was also covering rights that Arena for itself did not particularly
want or need. | am sorry, that it was covering a much larger amount of rights in a much wider
number of courses, and in order to protect the investment significant conditions were then
introduced, which one finds at the end of the offer at point 2 of the document. Then you will
find at schedule 2 again a different structure of the payments but leading to a total bid of £178

million.

MR. VAUGHAN: There was no evidence at all of that, it was just conjecture, and I would be

grateful if my friend at some stage identified the evidence he relies on to support that

proposition.

THE CHAIRMAN: That is up to you, Mr. Thompson.
MR. THOMPSON: | am sorry, my Junior was telling me something so | am afraid I did not hear

what Mr. Vaughan wanted.

THE CHAIRMAN: Mr. Vaughan is inviting you to identify the evidence you are relying upon for

your proposition in relation to this offer.
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MR. THOMPSON: | do not think | am going to do that any more because we have got a very

detailed written case on all this; | am simply going through the documents.

The TRG document is at tab 50, and | do not think it is necessary to do more than see
that that is there, and that it is dated the 9" August 2000, and the 20" September bid is at tab
52, and the first paragraph of the letter, which is again from Mr. Pope — the one we have was
addressed to Mr. Fabricius of Goodwood Racecourse, but it states:

“On the 31% July we set out our offer of £178 million for all rights, excluding

terrestrial television and those covered under the SIS agreement. Since that time we

have been in extensive negotiations with the RCA and its advisers who have been
instrumental in requesting us to extend our offer to include terrestrial television,
which we have now done. In our offer we have acknowledged that the RCA
appointed Terrestrial Rights Group will choose the appropriate terrestrial broadcaster
for the terrestrial television coverage, without consent, and that we will work with the

Terrestrial Rights Group to achieve the best outcome for UK racing.”

And then there is a description of the total offer at £320 million, which is indeed the final offer
that was made, in headline terms, at the end of this process, and we obviously rely on this
document to demonstrate how the collective muscle, as it were, of the 59 had been used against
Arena up to the period of the 20™ September, including to require it to offer for a set of rights
for which on the face of it Arena had no particular usage. So we say that this created a
collective selling arrangement for all the courses, both interactive and terrestrial rights, and
then co-ordinated responses were made from then on, and one can see that evidenced at tab 48.
This is a letter from Mr. Atkin, who had then taken over as chief executive of the Racecourse
Association, to all the racecourse managers and chairmen, thanking them for the tremendous
turnout which was achieved on Monday, and that they had reached a consensual agreement on
the two matters under review. Then over the page, in relation to the way in which the media
rights were going to be dealt with:

“The mandate instructed us to:

continue discussions with Arena on an improved basis

pursue alternative offers and avenues

attempt to conclude a seal with SIS for the continuation of the Racing
Channel

initiate negotiations for a terrestrial deal

develop the embryo distribution formula to cover the interactive side

14
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The first two points are being followed up hard and a meeting is being held with

Arena this evening. We are in discussions with SIS and hope to conclude a deal by

the end of this week.

On the terrestrial side we have approached a prominent member to be the Chairman of

the group to negotiate this: he will respond by the end of the week.”
And then at the bottom:

“... Iwill be in touch next week: meantime members should not accept the Arena

offer.”

So, in my submission, that is clear evidence of how it was worked out at this stage, and just as
the RCA had previously been acting as the co-ordinating body for the 42, it was now the
co-ordinating body for all 59 courses.

At the end of November 2000 the courses entered into a period of exclusivity with
Attheraces, and this is jumping over the bids from Carlton and Attheraces itself and the
negotiations and changes that were made in that respect, and I think I have already shown the
Tribunal that at the start of my submissions. Although 10 courses withdrew from the
arrangement on the 12" April 2001, the final agreement of the necessary proportion of courses
was not achieved until the 3" May 2001, and | think Mr. Vajda took the Tribunal to that.

Finally, to achieve that final deal the smaller courses were forced to concede a lower
share of the total pot, leading to ten of them to defect to a differently structured deal with GG
Media, and that is evidenced in the other bundle of contemporary documents, which one finds
in bundle 15. This is a draft memorandum enclosing an assessment by the RCA of the GG
Media ----

THE CHAIRMAN: Which divider is this?

MR. THOMPSON: | am sorry, tab 83. There was obviously some interest from the smaller courses,

and so the RCA agreed to act, as it were, as consultant to the smaller courses as to the impact of
the GG Media contract, and you will see at the top that it is the 12" April 2001, the RCA
assessment, and if one turns to p.11 you will see that it is the 11™ April 2001. 1 do not think it
is necessary to go into the details of the nature of the deal or the merits of it, but one sees at the
end of the document, on the penultimate page, there is a document headed “26 independent
racecourses, Go Racing distribution”, and that appears to set out the distribution under the
ATRD. Then in the right-hand column you will see five years GG, and, as | understand it, it is
comparing the nominal fees, GG Media, to the figures achievable under the ATR arrangement,
and if you compare them you will see that the figures are substantially higher. So, as

I understand it, that is part of the reason why some of the smaller courses defected and why the

other smaller courses who stayed felt very unhappy.
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PROFESSOR BAIN: Mr. Thompson, could you confirm that the GG figures included the LBO
rights as well as the non-LBO?

MR. THOMPSON: Yes, that is right, yes.

PROFESSOR BAIN: So that could account for some difference. We do not have any figures as to
what the smaller racecourses were getting for LBO rights elsewhere?

MR. THOMPSON: It is not an easy one. | have not tried to master the particular interests of
Fakenham or ----

PROFESSOR BAIN: Okay, thank you.

MR. THOMPSON: ---- and decided which deal ----

MR. VAUGHAN: The s.26 responses explain why some preferred one than the other, which the
OFT did not consider.

MR. THOMPSON: | do not think it is a material question why. But, in any event, at tab 84 there is
a letter which I think Mr. Vajda already referred you to, a letter dated the 12" April 2001, to the
directors and executives of independent racecourses explaining the nature of it, and in the first
paragraph saying:

“The deadline for signing the contract has been moved from Friday 13" April to

midnight on Friday 20" April.”
And then at tab 92 there is a letter from Sedgefield which sets out the view of Mr. Bowden,
who is a key advocate of the 59 course deal to start with at this time, and was obviously
strongly in favour of the GG Media proposal, and, for example, right at the end we find in the
third but last paragraph::

“The GG Media proposals gives the independent racecourses, autonomy, control of

their own income stream, freedom from large course influences and allows you to
control your own destiny, plan your business in order to expand and complete against
other leisure activities, ensuring long term success for all involved in your
racecourse.”

Possibly that is one of the reasons why some of the courses favoured this deal.

However, there was another reason, namely that the small courses were particularly
aggrieved at the distribution formula, and one finds the basis of that in the second statement of
Mr. Atkin, which one finds at RCA bundle 7, tab 106, and it is at paras.10 to 21 where he
discusses the distribution formula, and then, in particular, at para.20 he reaches the conclusion
or he describes the outcome of the distribution discussions, and he says:

“It should be appreciated that even with the compromise referred to above, the

distribution formula very much favoured RHT, the Super 12 and the courses
mentioned in Clause 2.2.2(1) of the Rights Agreement. For example, the courses
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mentioned din Clause 2.2.2(i) account for 67.2 per cent. of fixtures and 73.7 per cent.
of off course betting turnover, and under the agreement with SIS received 72.7 per
cent. of the rights fees. However, under the distribution they were to receive 81.7%
of the rights fees for interactive rights under the Rights Agreement. Within these
figures RHT accounted for 21.8% of fixtures, 26.9% of off-course betting turnover,
and under the SIS formula would have received 26.5% of fees. RHT was allocated
33.8% of the fees offered to the 59 courses ... By contrast, the small independent
racecourses were being offered 18.3 per cent. of the interactive fees in return for
providing 32.8 per cent. of fixtures (and for which they would have received 27.3 per
cent. under the SIS formula).”
So that is a further aspect which Mr. Atkin himself recognises was somewhat adverse in
relation to the smaller courses.
Mr. Gregory helpfully pointed out to me that this was actually an issue that was
considered in the Decision, and | apologise for not noticing that myself. This is at bundle 8, tab
2, p.104 of the Decision, under the heading “No solidarity in fact”.

MR. VAUGHAN: Can you start at the bit above, 383.

MR. THOMPSON: Yes. This is a reference to an answer to a written reply to the European
Commission, where the Commission has referred to solidarity between economically stronger
or weaker participants and between professional amateur sport and sport played by young
people. That is in fact correct, and which is a point that the OFT recognises, that the
Community has taken into account, and it was a factor in think in the Premier League case in
the Restrictive Practices Court, that where there is evidence of, as it were, mutual benefit
between — then that can be taken into account in assessing the overall effect of the agreement.
But the point here is that the OFT, under the heading “No solidarity in fact”, said:

“Even if the principle of solidarity ...”

MR. VAUGHAN: Sorry to interrupt but would you read 384?

THE CHAIRMAN: We will read 384 to ourselves.

MR. THOMPSON: | was honestly hoping that the Tribunal will read all the documents. | am not
intending to read everything.

THE CHAIRMAN: We certainly will, but we do not want to miss the full weight of
Mr. Vaughan’s points.

MR. THOMPSON: Yes, absolutely.

THE CHAIRMAN (After a pause): Yes.

MR. THOMPSON: That is the point, that just simply because you have got two sporting venues, as
it were, Pontefract and Carmel, then that is not the principle of solidarity that is normally
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understood. Normally they are members of the same league or they are amateurs getting a flow
down from professionals or something of that kind.

“Even if the principle of solidarity justified redistribution between racecourses, the

OFT does not consider that the Notified Agreement redistributes income from

economically stronger racecourses to weaker ones.

Hamilton (one of the Courses) stated that ‘the Attheraces income went quite

disproportionately to the top 17 courses ...” GG Media stated that one reason why

some courses became disillusioned with the RCA’s negotiations with Attheraces was

‘the poor value offered to the smaller independent horse racecourses, because the

proposed distribution of funds was slanted in favour of the large racecourses ...””
That is GG Media’s response, and then:

“Similarly Kelso (one of the GG Media racecourses) stated that the Attheraces ‘deal

was desperately disadvantageous to small racecourses that were not part of a larger

group ... The GG Media [agreement] offered greater financial rewards ...””
And I note that that is in fact Kelso section 26 notice, so it is clear, at least on that issue, the
OFT did take that into account.

The other reference in the note is to a further letter from the redoubtable
Mr. Hutchinson of Rippon Racecourse, but | do not think it is necessary to go into that. Suffice
to say, he also was somewhat aggrieved by the outcome of the deal, and that is tab 62 of bundle
14, ND1.

So what we draw from all this is that, in our submission, it is quite clear that there was
an impact on price resulting from collective selling. Initially the Super 12 plainly achieved a
very high bid. The collective action of the 42, co-ordinated by the RCA, radically strengthened
the position of those smaller courses who, as | think both Mr. Vajda and Mr. Vaughan have
been at pains to stress, stated to the OFT that individually their rights would have been
effectively worthless, and that is to some degree recognised by the £1.5 million offer that was —
not offer but pool that was put together to buy up the rights of the smaller courses. However,
by co-ordinating their action and creating a veto over the big courses’ deal, it will be recalled
that they between them had almost 60 per cent. of the betting revenue, and they were able to
increase the offers made to them eightfold from about £12 million to about £70 to £80 million,
and were then able to form part of a larger consortium which then achieved a bid of £180
million. So, in my submission, the Super 12 first of all, and the 42 subsequently, set out to
follow this policy to protect themselves from the adverse consequences of having to negotiate

on their own. They put together a collective selling arrangement covering the entire industry
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and conventional theory was clearly borne out in practice in that they achieved what they set
out to achieve, a very substantial increase in price.

We also say there clearly was a concerted practice, if not an agreement, as | said at the
start of my submissions. It is also clear that smaller deals were possible. In particular the GG
Media deal shows that even the small courses were capable of acting together in a small unit to
achieve an alternative media arrangement.

Finally, it shows that the collective arrangement was clearly driven by the RCA and
its advisers and not by bidders, and that that is manifest from the various internal minutes
which are now before the Tribunal.

In the remainder of my time | would like briefly to touch on what are in fact quite
substantial questions, and | cannot possibly do them full justice in the time that is left, but
which we have addressed very fully in writing: first of all, the alternative pricing models which
have been considered in the skeleton argument, two of them prompted by questions from
Professor Bain and one by what has become called the “BHB model” initiated by BHB
primarily in its reply, although, with the benefit of hindsight, one can see its trail to some
degree in some of the earlier documents. So | would like to deal first of all with alternative
pricing models, secondly with the issue of incentives, thirdly exemption, and then I would like,
essentially responsively, to deal with the nature of the Decision and certain errors which we say
there are in the appellants’ submissions.

Before | do that | would like to just go back briefly to the Gottrup-Klim case, which
| touched on yesterday, which is a leading case I think on any view, and where we need to be
quite clear what it does and does not decide. The first point | make is that first of all I would
submit that it is common ground between the parties that necessity arguments must be
considered in their market context. Secondly, and this appears not only in Gottrup-Klim but
also in Wouters and also in the Commission Notice, that restrictions must not go beyond what
IS necessary to achieve their legitimate purpose.

The first point I take is that it is relevant in my submission that a different approach
has traditionally been taken by the Community and the Commission to co-operative buying
and selling arrangements, and one finds that clearly set out in the Notice on Horizontal
Arrangements, which | took the Tribunal to briefly at the start of my submissions. One finds
that at bundle 24, tab 28. The Tribunal will appreciate that this was a co-operative buying
arrangement in Gottrup-Klim and I think it is worth looking at how the Commission generally
treats joint purchasing as against joint selling. One finds that at tab38 of bundle 2, paras. 115

and following under the “Purchasing Agreements”. First of all “Definition”:
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“This chapter focuses on agreements concerning the joint buying of products. Joint
buying can be carried out by a jointly controlled company, by a company in which
many firms hold a small stake, by contractual arrangement or even looser form of co-
operation.
Then, in my submission, relevantly:
“Purchasing agreements are often concluded by small and medium sized enterprises
to achieve volumes and discounts similar to their bigger competitors. These
agreements between small and medium-sized enterprises are therefore normally pro-
competitive. Even if a moderate degree of market power is created. This may be
outweighed by economies of scale provided the parties actually bundle volume.”
That is the initial reaction. If one then looks at the assessment under Article 81(1) which
appears on the next page, | think the most relevant part is at para.125. It says:
“Most purchasing agreements have to be analysed in their legal and economic
context. The analysis has to cover both the purchasing and the selling markets”.
The starting point for the analysis is examination of the parties’ buying power.
“Buying power can be assumed if purchasing agreement accounts were a sufficiently
large proportion of volume of purchasing market so that prices can be driven down
below the competitive level, or access to the market can be foreclosed to competing
buyers. A high degree of buying power over the suppliers of a market may bring
about inefficiencies such as quality reductions, lessening of innovation efforts or
ultimately sub-optimal supply. However, the primary concerns in the context of
buying power are that lower prices may not be passed on to customers further
downstream. It may cause cost increases for the purchaser’s competitors on the
selling markets because either suppliers will try to recover price reductions for one
group of customers by increasing prices for other customers, or competitors have less
access to efficient suppliers. Consequently purchasing markets and selling markets
are characterised by interdependencies as set out below.”
The point I am making is that the contrast is quite striking between the way that joint
purchasing is treated and joint selling. You will recall that the concern of the Commission in
relation to joint selling was that in the normal case it would be tantamount to price fixing
between the participants in the joint selling arrangement; and, of course, in formal terms that
was clearly the case here in that the distribution formula reflected the amount of money
received between the parties and there was no independent pricing of the individual courses.
If one then looks at Gottrup-Klim itself. That is at bundle 21, tab 2. In my
submission, with that advice in our ears it is reasonably clear what approach was taken by the
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court and it is evidenced in particular by the opinion of Advocate General Tesauro who, as is
normally the case, goes into the matter in more detail than the court in its judgment. One can
see that at p.8 of his opinion, it is the second document in the tab, at para.18.
“That said, it must also be observed that the setting up of a purchasing cooperative
such as DLG brings into play a form of cooperation between undertakings (or
associations of undertakings) which meets typical requirements of the agricultural
sector and, for that reason, is looked on favourably both by national legislation and by
the Community authorities. Such cooperation in purchasing promotes the efficiency
of undertakings and, as a result, workable competition between them of the kind
referred to in the Metro judgment.
A cooperative, in fact, by making collective purchases of basic agricultural products
can, particularly in certain sectors, counterbalance the contractual strength of
producers and suppliers. That applies especially to sectors, such as that of fertilizers
and pesticides, in which production is concentrated at world level in the hands of a
relatively small number 09f undertakings and in which it is an established fact that
selling prices may vary considerably according to the volumes of products ordered.
In such circumstances, the establishment of a purchasing co-operative is the natural
response to the contractual strength of suppliers whereby the terms of trade are
improved in favour of the buyers.”
So in my submission this is a standard application of the approach described in the Commission
Notice, and in the particular circumstances of relatively small purchasers faced by, as it were,
worldwide suppliers. That is evidenced also by the counter argument at para.24 where
Advocate General Tesauro is considering the circumstances in which there might be problems.
He is effectively saying “where might there be a problem?” He says:
“That could be the case where the cooperative held a very high market share, considerably
larger than those of i