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THE CHAIRMAN: Before we begin | would just like to say a few words. We are grateful for the

thorough and thought provoking skeleton arguments, although perhaps BT have had something
of a free ride. It might be helpful if I indicated at the outset a couple of points which we will
be particularly keen to hear about.

The central issue we divined from the skeletons is whether the USD entitled Oftel to regulate
by imposing conditions at what has been referred to as “the wholesale level”. The appellants
say that the retail regulation is more intrusive than wholesale regulation and since the USD is
concerned with lightening the regulatory touch it cannot be that the Regulator must now use
the more heavy handed approach of retail regulation. We would like to hear more in due
course about why it is said that retail regulation is more intrusive; it is not self-evident and Mr.
Blair will be addressing an analogy to you in a moment.

In this context we will also be interested to have developed the appellants’ reasons for saying
that other regulatory powers available and dealt with in Part 5 of Ofcom’s skeleton argument
are not adequate to meet the points made against it other than the argument of despair that it
will be far too late. As to that we hope to hear more about the argument of despair on the
merits of the facts. A detail on that — is there now agreement that the number of providers of
information to OSIS is 73 rather than the 1800 or so suggested by the appellants?

The next point that particularly concerns us is this: assume for the moment that the appellants
are correct on their interpretation of Article 8(1) of the USD so that “guarantee” is not to be
read as imposing an obligation on the designated person but is simply to indicate the object of
the designation is to ensure compliance by the Member State with its obligations. In that case
designation by itself does nothing. Presumably the authority and power to impose particular
conditions is then found in Article 3(1) of the USD, but a particular condition can only be
imposed by Article 3(2) of the Authorisation Directive which throws us in to Article 6(2) of
the same Directive; but Article 6(2) refers to the persons, and | quote: “... designated to
provide universal service”. If BT is not regulated at the retail level then how is it said to be
designated to provide an element of the universal service, in this case directory inquiry
services.

We are sure that part of the submissions will focus on that concern, and the related wording in
Article 8(1) of the USD itself which refers in its second sentence to designation of
undertakings “... to provide different elements of universal service”. Those are particular
concerns that we have and we are sure you are addressing them but they are very important.
We are listed for two days, some members of the Tribunal, that is to say all of us, are

concerned that we should end as early as possible on Thursday afternoon - if we need to go the
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whole day I suppose we will have to but it is going to prove very difficult if we cannot finish in
the two days allocated.

MR. BLAIR: On the first issue identified by the Chairman, that is to say the wholesale point, the

suggestion appears to be that wholesale is bad whereas retail is good. This is a point we need
to explore in the context of the Chairman’s first essential issue. The wholesale/retail split
appears to be derived from the concentration on the end user in a number of the European
texts, but I personally am puzzled as to why it follows from that that wholesale has to be bad.
Suppose that there is a journey that has to be made by train from London to Edinburgh and the
end user is in Edinburgh. If the train stops at York, that is to say it does the wholesale element
of it and there is a connecting service from York to Edinburgh, that is to say getting to the
retail user, why is the first leg to York a bad leg? Further, allied to that point if the
counterfactual, as mentioned in the skeleton argument of using regulatory powers, particularly
under the Competition Act is said to be adequate for overseeing journeys from London to
Edinburgh, why is it not adequate to use the Competition Act for the connecting service from
York, and why does that not make the first leg from London to York legally valid? So there is
a puzzle which has been perplexing me and | hope to be enlightened on it and I think the other

members of the Tribunal are equally puzzled. 1 am sorry to interrupt you.

MR. O’FLAHERTY: | apologise for interrupting as well. | represent BT. My leader,

Mr. Thompson, has an unavoidable conflict and will not be with us either today or tomorrow

and he sends his apologies.

MISS ROSE: As the Tribunal know | appear for the appellants with Mr. Kennelly and my learned

friend Mr. VVajda appears for Ofcom with Mr. Peretz and Fiona Banks, and Mr. O’Flaherty
appears for BT today.

As the Tribunal has already identified there is a single issue of law in this appeal. The question
is whether or not Oftel (Ofcom’s predecessor regulator) had the power to impose on BT the
condition known as USC7. Under that condition BT is required to maintain a database
containing the directory information for all subscribers who have been allocated telephone
numbers by communications providers and to make that database available to any person
seeking to provide directory inquiries facilities on a fair and cost orientated basis. What makes
this case highly unusual is that it is Ofcom which is seeking to argue that that condition is ultra
vires and it is The Number and Conduit (the appellants in this case) who are seeking to argue
that it was validly imposed upon BT.

Again, as the Tribunal knows, the appellants who are now commonly owned, both operate
directory inquiry services; | am sure that the Tribunal will be familiar with the 118 118
advertising of the Number, and their business model depends on being able to purchase access

2
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to the comprehensive database of information maintained by BT, and to that end they have a
licence agreement with BT.
Following a decision of the European Court of Justice in the KPN Telecom case, the appellants
became concerned that BT was overcharging them for access to the database because they
were concerned that terms that they were being offered were not cost oriented as USC7
required. So the appellants referred disputes to Ofcom. The first was referred by The Number
on 7™ September 2005, and the second was referred by Conduit on 20™ December, contending
that BT’s charges exceeded the amount that they were permitted to charge under USC7.
As the Tribunal knows the decision of Ofcom was that in fact USC?7 itself was ultra vires and
therefore BT was under no obligation at all to supply the data under USC7.
If we can just look at the material passages in Ofcom’s determination. It is in the bundle at tab
8. If we go to p.152, at the bottom of the page, para. 1.20 there is the summary of Ofcom’s
conclusions.
“We have concluded that USC7 is unlawful for the reasons set out in section 5. As a
result, we have determined that BT is not required to provide access to the OSIS
database under USC7. No issues can therefore arise in relation to the consistency of
BT’s charges for OSIS with USC7.”
As indicated there the detailed reasons for Ofcom’s conclusions are set out at Part 5 of the
decision, if you turn forward to p.202. Ofcom’s position, under the head “Ofcom’s provisional
finding”, in fact that has remained Ofcom’s position throughout. The numbering is slightly
odd here because we have 5.1 to 5.4 and then we start again at 5.0. It is the 5.0:
“In summary, we considered (as advised by Leading Counsel) that USC 7 does not
properly implement Article 5 of the USD. Our concern was that the mechanism in
USCY7 fails to impose an obligation on any undertaking (eg on BT as a designated
provider) to guarantee that at least comprehensive DG service is provided to all end-
users. This position may be contrasted with other universal service obligations
imposed on BT, such as under USC1, which properly implement provisions in
Chapter Il of the USD, such as Article 4.
5.1  As amatter of domestic law, we explained that a conclusion that USC7 does
not implement Article 5 of the USD leads automatically to the conclusion that it is
beyond Ofcom’s powers and hence unlawful.
5.2  Furthermore, we considered that the particular provision in USC7.4 relating to
the regulation of charges was incompatible with the USD or with the provisions of the
2003 Act that implement the USD. In other words, even if the rest of USC7 were
compatible with the USD, USC7.4 itself is flawed and unlawful.”

3
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It is fair to say that over time, as reflected in that Determination and then in Ofcom’s defence
and in its skeleton argument, the reasoning adopted by Ofcom, with respect, has not always
been entirely consistently expressed, but that is not particularly significant. What matters is
the pure question of law, whether Ofcom is right or wrong in concluding that USC7 does not
properly implement Article 5 of the USD, and that accordingly, as a matter of domestic law it
is ultra vires.

As the Tribunal knows, it is the position of the Appellants in this case that the consequences of
the volte face taken by the Regulator here in relation to USC7 are very serious for the
Appellants. Ofcom has decided that the regulatory provisions which underpin the Appellants’
business model are unlawful. The Appellants have invested hundreds of millions on the basis
of that regulatory system. It is quite right, and it is something that Mr. Justice Warren has
already pointed out this morning, that Ofcom is consulting on alternative possible forms of
regulation and has hypothesised that the regulatory gap could perhaps be filled by an SMP
condition, for example, or an access related condition. But the problem remains for The
Number which is that the regulatory uncertainty that has been caused by Ofcom’s position
places into a highly unfortunate and damaging situation.

I know that the Tribunal has pointed out the question of the consequences, but with respect, in
my submission, although the question of the consequences is obviously of great interest and
significance, it is not a question that this Tribunal needs to decide today, because the question
before this Tribunal is purely the legal question, whether or not this condition was permitted
within the terms of the Universal Services Directive.

THE CHAIRMAN: | understand that, but it was somebody else who raised the point on your side of
the court.

MISS ROSE: Sir, of course that is right, and of course we do say the consequences are damaging.

THE CHAIRMAN: Are we to ignore them or to take them into account?

MISS ROSE: Sir, in my submission, they cannot make any difference to the outcome.

THE CHAIRMAN: We will leave that then.

MISS ROSE: So far as the 73 is concerned, can | just deal with that point. We accept that currently
there are 73, but it may be as a result of the consultation that Ofcom is currently undertaking,
that the nature of the party on which the obligation is placed may change, and it may at that
point be a much, much greater point. Of course, whether it is 73 or 1,800, you are still talking
about a far, far different proposition from a situation where you can enter into a single licence
agreement with one party which is obliged to maintain a comprehensive central database. If
we take the figure of 73 as the agreed common figure, we submit that there is no comparison in
terms of the feasibility of the business model.

4
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It is our position in the consultation, which of course is still pending and which has been stayed
pending this appeal, that in the absence of any regulatory obligation on BT to maintain the
comprehensive database there will simply be chaos.

The question before the Tribunal today turns exclusively on the proper interpretation of
provisions of the common regulatory framework and in particular the Universal Services
Directive. As the Tribunal will have seen, although it is our primary position that this issue
can be resolved in favour of the Appellants we do recognise that this is a compelling case for
the reference of preliminary questions to the European Court of Justice under Article 234 of
the EC Treaty.

We note that both Ofcom and BT have remained silent on that question, even though we
developed it in some detail in our skeleton argument. We have simply no idea whether they
consider that a reference might be appropriate or whether they oppose it, but I shall be
submitting that this is a case which, unless the Tribunal is absolutely confident it can be
resolved in our favour, cries out for a reference.

THE CHAIRMAN: Rather than from the Court of Appeal?

MISS ROSE: Precisely. Of course, it is extremely important that the regulatory uncertainty should
be resolved as quickly as possible. The worst of all worlds is a situation in which this court
makes a decision. The decision of course will be a decision purely on a question of law. Itis a
novel point, there is no authority on the point. It is inevitable that we would obtain, or the
other side would obtain, permission to appeal to the Court of Appeal, and at that stage the
Court of Appeal would have to grapple with the question of whether there should be a
reference to the ECJ. The result of that process would simply be to introduce at a minimum an
additional six months delay into the process of resolving this question. If it is, and we submit
it self-evidently is, a question of EC law that needs to be resolved it is in everybody’s interests
that it should be resolved as efficiently and quickly as possible, and the way to achieve that is
with a reference from this Tribunal. I will return to the question of a reference at the end of my
submissions.

With those introductory remarks, the submissions | am going to make will be organised as
follows: first, a few brief comments about the applicable regulatory framework and the nature
of the Universal Service Conditions, secondly, Oftel’s decision to introduce USD7, then the
domestic legislation, then the EC legislation and in particular our case on the proper
interpretation of the Universal Services Directive, then our response to the arguments of
Ofcom and BT, and finally the principles that are applicable to the question of whether a
reference to the ECJ is appropriate and why we submit that this is an appropriate case for a

reference.
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So the first question is the nature of a Universal Service Condition. As the Tribunal knows,
under EC law telecommunication services are governed by the common regulatory framework,
which consists of the Framework Directive and a number of specific directives. The Tribunal
has those directives in the first volume of authorities between tabs 2 and 6. If we just look at
the index for the time being, there is the Framework Directive at tab 5 and then the specific
directives, including in particular the Universal Services Directive.

The CRF is intended to constitute a single coherent regulatory scheme which pursues a number
of aims. Two of those aims are central, and we submit are both engaged when considering the
proper approach to the construction of the Universal Services Directive: first, the promotion of
competition in the field of telecommunications, and secondly, the protection of the interests of
consumers. As the Tribunal knows again, the principal directive with which we are concerned
is the Universal Services Directive. That Directive has a social purpose. Its aim is to ensure
that certain minimum services are universally available throughout the European Union at an
affordable price to all end users so that certain people or classes of people are not excluded
from the benefits of the technology of telecommunications, either by reason of social
disadvantage or their geographical inaccessibility.

THE CHAIRMAN: Can I just ask you a question. It may be that the other members of the Tribunal
will think this an idiot question. We see the word “universal”, which | had understood to be a
reference to the type of provision rather than its universality in reaching the community. Of
course it is the objective to achieve that end, but when we see “universal service”, the adjective
describes “service” and not the target of the receipt of the service, I think — in other words, it
does not just cover telephones, it covers directory services, and all the other things listed. Is
that correct?

MISS ROSE: Yes. The idea is that these are the base minimum of services that should be accessible
to everybody, so “universal” in the sense that everybody has access to these particular services.

THE CHAIRMAN: That is exactly what | do not think the word “universal” means. It may be that
nothing turns on it, but | do just want to get this conceptually correct.

MISS ROSE: When we come on to look at the Directive itself it may become clear. | am going to
take you in some detail through the recitals and the provisions, but that is certainly my
understanding.

MR. VAJDA: May I just say, so far as we are concerned, “universal” means “universal” in both
senses that you, sir, mentioned. In the fields of telecoms, “universal” in terms was qualifying a
service, but also “universal” in the sense that Miss Rose said, which is available to everybody.
One sees, and indeed BT point out in their skeleton, that this concept of “universal service”

does not just apply to telecoms, it applies to energy, and so on.
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THE CHAIRMAN: Thank you.

MISS ROSE: For example, we can see in the most recent review of the scope of universal service
that the Commission has discussed whether or not broadband services should be brought
within that concept. Essentially the sorts of factor they consider are — they have not made a
decision on it — are we now at the point where we can say that people really cannot live
without broadband because it has become such an essential part of people’s daily existence,
and if they are deprived of the opportunity to shop at Marks & Spender on-line their standard
of living falls below an acceptable European minimum. | am parodying it, but that is the
notion, that there are services that everybody should be able access.

So, for example, we see that one of the elements of the universal service is access. Everybody
must be able to have access to a fixed line telephone. Another is the comprehensive directory
enquiry service which must be available. That is, of course, universal in two senses: firstly,
that all the numbers are supposed to be on it unless somebody has specifically asked for their
number to be withheld for privacy reasons; and secondly, universal in the sense that
everybody must have access to that service.

MR. BLAIR: May I just ask in that context, I should know, but if it is a mobile telephone is that
within the scope of a directory enquiry or is it only fixed line?

MISS ROSE: No, everybody must be able to have access.

MR. BLAIR: So when you buy a SIM card you have to produce your name and address, do you?

MISS ROSE: There is not a comprehensive directory for mobile phones, but you must be able to
access the directory enquiry service when calling from a mobile phone.

MR. BLAIR: Yes, there is outward only.

MR. VAIDA: | am instructed that the position is what is called an “opt-in”, so you have a choice of
opting in, you are not in unless you opt in, not opt out.

MR. BLAIR: Thank you.

MISS ROSE: There is, | believe, a current proposal that the Government has put forward as an anti-
terrorism measure to require everybody to produce a passport when they get a mobile phone,
because there has been a problem in the past of people with pay-as-you-go mobiles simply
buying a pay-as-you-go mobile, using up the credit and planning a terrorist attack — we do not
know if they all do that — and sticking it a bin.

That is the overall concept of a universal service. Then particular undertakings may be
designated as providers of universal service, and as such placed under universal service
obligations. We know that BT is a designated universal service provider and that its

obligations as such include USC7, which is the controversial provision in this case.
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That then brings me to the decision to impose USC7. If you pick up the bundle of documents

we can see the consultation by OFT in 2003 at tab 11, 12" March 2003. Technically it is the

Director General of Telecoms consulting, Oftel being his office. The relevant passage is at

p.660 under the heading “Supply of directories and databases for provision of directory

services”. What is said here is:
“3.60 This specific condition is required to ensure that at least one comprehensive
directory and one comprehensive directory enquiry facility are available to end-users.
3.61 Under Article 5 of the Universal Service directive, all end-users should have
access to at least one comprehensive directory and to at least one directory enquiry
service. Furthermore, under Article 25, providers of publicly available directories or
DQ services must also have access to the information required to compile such
directories.”

Then they refer to other conditions. Then at 3.64:
“However, these general conditions will not be sufficient on their own for ensuring
that the obligations under Articles 5 and 25 of the Universal Services Directive are
met efficiently and transparently. Whilst they do allow for data to be passed between
providers of [publicly available telecoms services], significant duplication of effort
would be required for such providers to ensure that any end-user can access a
comprehensive DQ facility and to supply any end-user upon request with a
comprehensive directory.”

That is the 73 providers point. If everybody who wants to provide a directory enquiries facility

has to obtain their data from 73 different providers there is going to be a huge waste of

resource and effort.
“3.65 OFT is therefore of the view that BT should have a further universal service
condition requiring it to provide access to its (comprehensive) DQ database to other
DQ providers whether or not they are also providers of PATS. This specific condition
also requires BT to provide directories to other communications providers who will be
caught by General Condition 8 (but not to those persons who do not have this
obligation).
3.66 In OFT’s view this condition will ensure that Articles 5 and 25 of the
Universal Service directive are implemented in the UK in an efficient and effective
manner, in that BT will be required to act as a central dissemination point for the

directory information of all subscribers to telephone services in the UK.
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3.67  The basis upon which BT supplies the matters required under the condition
must be fair, objective, cost oriented and not unduly discriminatory. BT competes in
the downstream market [and so forth] ...

3.69 The imposition of this condition on BT is objectively justifiable and
proportionate in that it is necessary to fulfil the requirements of Articles 5 and 25 ...
and paragraphs (d) and (e) of the Schedule to the Universal Service Order, namely
that at least one comprehensive directory and one comprehensive telephone directory
enquiry service shall be made available to end-users. This condition imposes
obligations on BT only, because BT is in a unique position in that it already compiles
a comprehensive DQ database ...”

So that was what was said in the consultation. Then the Decision of 22" July 2003 is at tab
10. If we go to pp.580-582 there is a useful potted history there of the changes in the
regulatory scheme. First of all, there are two general paragraphs about the “Provision of

universal service in the UK”:

“1.1  Universal service is a concept fundamental to the regulation of telecoms in the
UK. It means that basic telephone services should be available to everybody upon

reasonable request and at an affordable price.”

That is the way that Oftel characterised the concept of a universal service.

“These services are considered essential for everyone in current social and economic

conditions ...”

Then at 1.2 the point is made that under the previous regime universal service was dealt with
through licence conditions, but then, as is explained under the heading, “The changing
regulatory regime”, under the new CRF licences will no longer be required, instead there will

be a regime of general authorisation, and then it is said at 1.6:

“In contrast, specific conditions can only be imposed on individual communications
providers in particular circumstances, such as where a universal service designation
has been made.

1.7 The Universal Service Directive replaces the RVTD in that it deals
specifically with universal service and other end-user issues. Whilst the two
Directives are similar in a number of respects, there are differences and the Director
therefore needs to set new conditions which will achieve the objectives of the

Universal Service Directive.”

Then if we go to p.583, “Designation of BT and Kingston”, which is a Hull based company
that we do not need to be concerned with. So BT is designated as a universal service provider.
Then the specific conditions are discussed at Chapter 3 starting at 585, and directories are dealt

9
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with at 595 starting at para.3.74. | would invite the Tribunal to read down to the end of this
passage on p.597. Itis in similar terms to the passage that we looked at in the Consultation
Paper, and essentially the case is made that this obligation on BT to compile and maintain the
comprehensive database is necessary to ensure that the obligations under Articles 5 and 25 are
met.
Then going on to p.606, there is commentary on the responses to the consultation, and at p.611,
para.5.41, in relation to directory information database and directories:
“BT argued that OFT was exceeding the scope of the EC Directives by requiring it to
provide directories, the contents of it subscriber databases and on-line access to the
database to certain parties.”
We know that BT chose not to challenge this decision in 2003 and it came into effect.
Then we see USCY7 itself at p.626 of the bundle:
“7.1 BT shall maintain a database containing Directory information for all
Subscribers who have been allocated Telephone Numbers by any Communications
Provider. BT shall ensure that the database is updated on a regular basis.
7.2 BT shall ... on request, make available the matters at A and B”,
and the key one here is B:
“To any person seeking to provide publicly available directory enquiry facilities
and/or directories the contents of the database in machine readable form.”
Then 7.4 which Ofcom separately identify as being ultra vires:
“BT shall supply the items in subparagraph (a) and (b) of para. 7.2 on terms which
are fair, objective, cost oriented and not unduly discriminatory.”
Then there is to be agreement and if no agreement the Director may determine the format in
accordance with his dispute resolution functions which explains how it was that the matter
came before Ofcom.
So in essence it is our case that this decision was a perfectly lawful decision for the Director
General to have made. In order to make that good we need to look first at the domestic

legislation and then at the European ----

THE CHAIRMAN: It is not challenge as a decision if there is power to make it, is it?
MISS ROSE: | beg your pardon, Sir?
THE CHAIRMAN: It is not challenged by Ofcom now other than on the basis that there was no

power to make it?

MISS ROSE: That is correct. Nobody suggests that it was disproportionate, unreasonable, and

inappropriate. The pure question is one of vires. We then come to the domestic legal
framework which we can pick up in the first volume of authorities. The 2003 Communications

10
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Act in a somewhat ungainly printout, sections of the Act are at tab 13. As the Tribunal knows
under this Act Ofcom was established as the new regulator to fulfil the role of the National
Regulatory Authority required under the framework directive and provision made for Ofcom to
regulate telecoms in the UK in accordance with the provisions of the Common Regulatory
Framework.
The duties imposed on Ofcom, p.302, General duties of Ofcom.
“(a) to further the interests of citizens in relation to communications matters; and
(b) to further the interests of consumers in relevant markets, where appropriate by
promoting competition.”

There the Tribunal sees the twin aims that are referred to at the outset clearly set out, the
promotion of competition and consumer protection. Those we say are themes that flow through
the whole of the CRF. The significance of that point, and | am going to return to this in more
detail, is that the submissions made by Ofcom in this appeal that the universal services
obligations are to be strictly construed as being an exception to the light touch regulation
which is required under the authorisation directive. It is said what the CRF was attempting to
achieve was a liberalisation of regulation and that therefore a strict approach to the permissible
obligations under the USD is appropriate and necessary, and we submit that is simply a
misreading of the CRF, we are going to look at it in detail but in my submission what you have
clearly in that scheme is parallel aims being pursued at the same time by the community —
certainly the promotion of competition and the removal of unnecessary regulation, but in
parallel with that a recognition that simple competition alone cannot necessarily deliver the
consumer benefits and social benefits and, of course, the economic benefits that the
Community considers to be appropriate.

MR. BLAIR: You said a minute ago when talking about the CRF, that there were two main aims,
one of which was competition and the second of which was protection of consumers.

MISS ROSE: Yes.

MR. BLAIR: Both of those seem to be rammed in to 3(1)(b) with the words: “where appropriate”
between them. So they do not seem there to be of a similar size, one is regarded as a “where
appropriate” subset of the other. What is the reason for 3(1)(a)? Is that part of the CRF as
well?

MISS ROSE: Ofcom’s functions go beyond telecoms, and they include matters such as the
regulation of the content of broadcasts. So the interests of citizens in relation to
communications matters includes not only, as it were the economic interest of consumers in
receiving services, but also matters such as inappropriate content of broadcasts, political
advertising and so forth, huge areas in which Ofcom is involved.

11
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MR. BLAIR: On the point about 3(1)(b) is it your case that those two stand evenly or does “where

appropriate” make competition a servant consumer protection?

MISS ROSE: That is certainly the way it is put, and of course that would further my argument on

the appeal even more, because the argument that is being put against me is that the consumer
protection purpose of the Universal Service Directive is to be regarded as strictly construed
exception to the liberalisation of the regime under the Authorisation Directive and we say on
any view that is a misreading of the legislative scheme.
We then turn to s.4 where we have Ofcom’s duties for fulfilling Community obligations and
s.4(1) “This section applies to the following functions of Ofcom - (a) their functions under
Chapter 1 of Part 2” and that is the relevant part we are concerned with. You can also see that
at (c) there is a reference to dispute resolution, and then at subsection (2) “It shall be the duty
of Ofcom in carrying out any of these functions to act in accordance with the six Community
requirements which give effect amongst other things to the requirements of Article 8 of the
Framework Directive, and are to be read accordingly. The first Community requirement is a
requirement to promote competition.”
Then at (¢) “in relation to the supply of directories capable of being used in connection with
the use of electronic communications networks, or electronic communications services.”
Then subsection (5), the third Community requirement is a requirement to promote the
interests of all persons who are citizens of the European Union.
So again you can see the aims of promoting competition on the one hand and protecting the
interest of citizens on the other.
We then go to the powers of Ofcom to set conditions. We start at p313, s.45 “Power of Ofcom
to set conditions”.

“(1) Ofcom shall have the power to set conditions under this section binding the

persons to whom they are applied in accordance with section 46”.
(2) A condition set by Ofcom under this section must be either —
(a) a general condition; or
(b) a condition of one of the following descriptions -”
And the first is “a universal service condition.” Then at subsection (4):
“A universal service condition is a condition which contains only provisions authorised
or required by s.67.”

Then if we go to s.46 “Persons to whom conditions may apply”, subsection (3):

“A universal service condition, access-related condition, privileged supplier

condition or SMP condition may be applied to a particular person specified in the

condition.”
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Then at subsection (5):
“The particular person to whom a universal service condition is applied —

(@) except in the case of a condition relating to matters mentioned in
subsection (3) of section 66, must be a communications provider
designated in accordance with regulations under that section;”

MR. BLAIR: We can forget 66(3) can we?

MISS ROSE: Yes, we can, sir.

THE CHAIRMAN: There is no mention of the person being designated as universal service
provider either in the Directive, or in this Act, is there? Those words “designated as a
universal service provider” do not appear in the legislation do they?

MISS ROSE: | do not think so. We are going to look at the relevant provisions so we will see
exactly what they say.

THE CHAIRMAN: | only ask because it is a phrase that we have seen in Ofcom’s consultation and
it is a phrase that you have used, and it is a shorthand.

MISS ROSE: Yes, it is a shorthand and it may be a misleading shorthand I agree, with respect. So if
we go to s.65, there is the heading “Universal Service Conditions”, now just for the sake of
completeness we have in the print-out here down to s.69, in fact this section goes down to s.72.
I do not think we need to look at all the provisions but we have got them here.

THE CHAIRMAN: We have got the book.

MISS ROSE: Fine, I do not need to hand it up then.

MR. BLAIR: | do not have it.

THE CHAIRMAN: You had better hand them up then. (Documents handed to the Tribunal)

MISS ROSE: Just so everybody has the complete section under the head “Universal Service
Conditions.” We start with s.65, which places a duty on the Secretary of State.

“The Secretary of State must by order (“the Universal Service Order”) set out the
extent to which the things falling within subsection (2) must, for the purpose of
securing compliance with Community obligations for the time being in force, be
provided, made available, or supplied throughout the United Kingdom.”
The relevant one is (e) which is directory enquiry facilities capable of being used for purposes
connected with the use of such a network or service. We say that it is significant here that
what the universal service order does is not to designate functions or obligations that may be
imposed on a person but rather to designate the end objective. The objective is that whatever
obligations you impose they have the effect that a comprehensive directory enquiry facility

will be provided. So it is ends based not means based.
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Then “Designation of universal service providers” that face does appear here, it is at 5.66 — it is
the heading to s.66.
“(1) Ofcom may, by regulations make provision for the designation of the persons ...” rather
brilliantly the rest of .66 is cut off. | think we will have to look at it in the grey book.
“Ofcom may, by regulations make provision for the designation of the persons to
whom universal service conditions are to be applicable.”

MR. VAIDA: Just in relation to the Chairman’s question, Mr. Peretz has very helpfully pointed out
that in the definition section 151 of the Coms. Act, which | sadly do not seem to have
photocopies, p.969, there is a definition of designated Universal Service Provider and that says
“... person for the time being designated in accordance with regulations under s.66”

THE CHAIRMAN: Yes, as a person to whom Universal ----

MISS ROSE: Yes, there are obligations for that. Then we come to s.67 and this is the key provision
in terms of the domestic legislation because this is the section that gives Ofcom the power to
set the Universal Service Condition and in national law terms, the question for the Tribunal is
whether what Ofcom has done falls within the scope of this section or not. So Ofcom may set
any such Universal Service Conditions as they consider appropriate for securing compliance
with the obligations set out in the Universal Service Order. If we then go to the Universal
Service Order which is in the next tab, tab 14 — keep s.67 as it were open and go on to the
Universal Service Order — p.390, para. 3 of the Order,

“... the things falling with in s.65(2) of the Act must be provided, made available, or supplied
throughout the United Kingdom is set out in the Schedule to this Order.”
Then para. 3 of the Schedule, “Directory Enquiry Facilities”:
“At least one comprehensive telephone director enquiry facility shall be made
available to end-users, including users of public pay telephones.”
So if we look at s.67, together with this order, what we find is that Ofcom has the power to set
any condition which it considers appropriate to secure that at least one comprehensive
directory enquiry facility shall be made available. | do submit that the wording of that is
significant because neither the Act nor the order made under the Act is limiting the power to
set the condition as being on the person who is actually going to provide the directory inquiry
facility themselves. It is simply whatever condition is necessary to secure that that service is
provided to end users. My submission is —and I am going to come on to the European
legislation — that that reflects the flexibility that the Directive is intending to give to the
National Regulatory Authorities to decide what is the most efficient and proportionate method,
given our own national conditions, given the state of competition in our own domestic market,

for ensuring that this end result is achieved. The European Community does not care how the
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United Kingdom ensures that a comprehensive directory enquiries’ facility is available, what
they care is that it is available.
We submit that all of the results oriented language that the Tribunal can see in the Statute and

in the order reflects that concern.

THE CHAIRMAN: If you were wrong on European Law then this ----
MISS ROSE: It would have to be read down. | am not submitting to the Tribunal that this would be

a situation where there was an irreconcilable incompatibility with UK and EC law, I could not
make that submission. What | submit, of course, is that Parliament and the Secretary of State
correctly construed European law, and it would be surprising if they did not given that that is
what they were trying to do with the benefit of a lot of expert input.

Also, of course, it must be borne in mind that the Community was not legislating in a vacuum,
that the United Kingdom is participating in the legislative process that results in the production
of the CRF; there is interplay. 1 am going to show the Tribunal in a minute that the Directive
itself expressly recognises the fact that there is already competition in the provision of
directory enquiry services, and I submit that that is significant because it means that when the
Community produces the Universal Services Directive it does so recognising that in some
countries, and certainly in the United Kingdom, there was retail competition in the directory
enquiries market.

One thing | do submit about the domestic regime is that Ofcom were wrong when they
submitted or found that this statutory scheme means that Ofcom can only impose a Universal
Service Condition which is required by Community law, and we can see that statement by
Ofcom in its decision, if we go back to the core bundle ... (After a pause) We will go back to
that when 1 find the reference. In any event, Ofcom made the finding that they only had the
power to impose a Universal Service Condition which was required by EC law. That is
manifestly not what the 2003Act says. What the 2003 Act says is that Ofcom can impose any
condition which it considers to be appropriate to secure compliance with the obligation in the
order, which is not quite the same thing, there is an element of discretion.

THE CHAIRMAN: So you say they can do anything if they think it is sensible?
MISS ROSE: Appropriate; they can do anything that is appropriate to secure compliance with the

end result.

THE CHAIRMAN: Provided it is not expressly prohibited?
MISS ROSE: Exactly, that is the point, it is the margin of discretion between the power to do

anything that is not forbidden and a limited power only to do what is expressly required. Itis
quite clear that s.67 does give that margin of discretion to the Regulator, and how odd it is to
be standing here arguing against Ofcom that they have a margin of discretion.

15



© 00 N o o1 B~ W N e

W W W W W W N DN N DD N DD DD DNDDDDDDNDN PP PR R P PR R
g A W N P O © 00 N OO O B W N P O ©W 0N OO o B O — O

THE CHAIRMAN: You no doubt will relish it!
MISS ROSE: Yes. So as the Tribunal has already seen, the Director General, who was performing a

transitional function before Ofcom got up and running in 2003 considered that USC7 was
necessary to secure compliance with some of the obligations under the Directive for the
reasons that we have seen that were set out in the 2003 decision, because the Director General
concluded that it was necessary to require BT to compile and maintain the central
comprehensive database with all the directory information in it, all the subscriber information
in it, which could then be supplied to those who were going to supply the publicly available
directory enquiries service, because without that you would have duplication, inefficiency,
people scrabbling to get comprehensive data. You clearly need somebody who is going to
perform that function and he concluded that it was not necessary for that obligation to extend
to an obligation on BT to offer the comprehensive directory enquiry service to end users,
because the market was already catering for that. There was already sufficient competition in
the market for the provision of the comprehensive directory enquiry service to be ensured
provided the database was available. What people like The Number needed was access to the
database and then they would compete with each other and secure for end users the affordable
comprehensive directory enquiry service. So, in my submission, this is a paradigm of
proportionate, sensible, regulation, because the Regulator is stepping in only where it is
necessary to prevent inefficiency and duplication of costs. But he is not intervening in a
situation where competition will already supply consumer benefits and is therefore minimising
the distortion of competition. But Ofcom say that that eminently sensible result is prohibited
by the provisions of CRF and, in particular, the Universal Service Directive. We say that that
is a very surprising conclusion for Ofcom to come to, and | am now going to turn to the CRF to
see if it is right.
The starting point is the Framework Directive, which sets the overarching structure for the
CRF, and you have that at tab 5 of the authorities’ bundle. Recital 5 —we do not need to read
it now but | simply draw it to the Tribunal’s attention because it is a useful summary of what
the CRF is, what it consists of and what it is intended to do.
Then if we go in the body of the Directive itself, Chapter 1 “Scope, Aim and Definitions”. We
have the scope and aim of the Directive at Article 1: “This Directive establishes a harmonised
framework for the regulation of electronic communications services ...” and other facilities
and so forth.

“It lays down tasks of national regulatory authorities and establishes a set of

procedures to ensure the harmonised application of the regulatory framework

throughout the Community.”
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At a later stage, when | come on to the question of a Reference it is significant, in my
submission, that what we have here is harmonising provisions. The intention is not to set any
floor but to achieve a harmonised system throughout the Community and in that situation in
particular it is my submission that obviously the ECJ is best placed to decide what ought to be
the standards to apply throughout the Community, and that is particularly so because there are
a number of factors I will return to later. Then at Article 2 we have various definitions
including a definition of universal service at para. (j):
“The minimum set of services defined in [the Universal Service Directive] of
specified quality which is available to all users regardless of their geographical
location and, in the light of specific national conditions, at an affordable price.”
So there you can see why | characterised the universality as being the availability of the service
to everybody.
Then Chapter 11 establishes the National Regulatory Authorities, and Chapter 111 establishes
the tasks of the National Regulatory Authorities, in particular Article 8 sets out the policy
objectives and regulatory principles and, in particular, the duties under which the NRAs
operate, and Article 8(2):
“The national regulatory authorities shall promote competition in the provision of
electronic communications networks, electronic communications services and
associated facilities and services by inter alia:
(@) ensuring that users, including disabled users, derive maximum benefit in
terms of choice, price and quality;
(b) ensuring that there is no distortion or restriction of competition in the
electronic communications sector;
(c) encouraging efficient investment in infrastructure, and promoting
innovation;”
And so on. So again we can see the aims that | referred to earlier. Then at para.(4) under
here:
“The national regulatory authorities shall promote the interests of the citizens of the European
Union by inter alia
(a) ensuring all citizens have access to a universal service specified in Directive 2002/22/EC.”
So there you can see very clearly at para.2 the aim for the promotional competition and at
para.4 the promotion of the interests of citizens inter alia by ensuring the provision of
Universal Service, and again we say that structure is wholly incompatible with the approach
that Ofcom advocates where they say that light touch regulation is the prime aim and the
universal service is to be strictly construed as an exception to that is quite wrong. It is not
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simply the point about provision of universal service and itself being one of the principal aims
of the whole of the framework, but also the duties that are imposed on the NRASs in terms of
the promotional competition include ensuring there is no distortion or restriction of
competition and that again we submit would be incompatible with the system that Ofcom
submits applies under the Universal Service Directive where Ofcom is seeking to argue that
the Universal Service Directive is so prescriptive as to the type of obligation that can be
imposed upon a universal service provider that if the market cannot do it the only universal
service condition that can be provided is the whole hog retail obligation and they say you
cannot have a provision where a gap is plugged so that a combination of the Universal Service
obligation and the operation of competition ensures the provision of the Universal Service and
affordable price. That, I would suggest is Mr. Blair’s analogy — the train going to York, and
then on to Edinburgh, because it is our case that it would be disproportionate, or contrary to
one of the fundamental policy aims of the Universal Service Directive to suggest that under
that Directive the Regulator could only regulate the whole of the journey direct to Edinburgh
even where that was unnecessary and could not just regulate the connecting service and allow
the market to regulate the on journey to Edinburgh.

We then turn to the Authorisation Directive.

THE CHAIRMAN: Well that may be right, but regulate by what? Because the Framework
Directive is to do with all sorts of other instruments including existing competition law.

MISS ROSE: Yes, of course.

THE CHAIRMAN: So you are making a leap which is that the Universal Service Directive has to be
construed as though it was a duty under that Directive to promote competition.

MISS ROSE: Yes.

THE CHAIRMAN: Which is not necessarily logically necessary.

MISS ROSE: My submission, | hope, is a little more subtle than that. It is not that there is a duty to
promote competition through Universal Service conditions but that when considering what is
the proportionate and appropriate Universal Service condition to adopt the Regulator must
have in mind the desirability of minimising any distortion in competition.

THE CHAIRMAN: Absolutely.

MISS ROSE: That is the point, so that if ----

THE CHAIRMAN: He can only exercise the powers that he has in promoting that objective.

MISS ROSE: Of course.

THE CHAIRMAN: So in a sense your submission assumes the conclusion that you want to reach
because you are assuming ----

MISS ROSE: | am distressed by that, | hope it is not right.
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THE CHAIRMAN: You are assuming that it can be done through the Universal Service Directive
which involves construing it first.

MISS ROSE: No, my submission, what | am doing when asking the question “How do you construe
the Directive?” to do so in the light of the principal aims of the Framework, and say that given
you have a regulatory framework, which is the two themes running through it are promoting
competition, minimising distortion of competition on the one hand, protecting consumers on
the other, it would be surprising if that framework did not give powers to the Regulator that
were sufficiently flexible to permit the most proportionate and appropriate method of
protecting consumers that does not result in unnecessary distortion of competition. We say
that would be a surprising result, so | hope it is not a circular argument. It is a purposive
construction.

The oddity of Ofcom’s position is that even though they do not dispute that the method of
regulation chosen by Oftel is efficient, proportionate, does what is necessary, plugs the
regulatory gap nevertheless to say it is not permissible, and the question is why not? What is
the policy reason why you cannot do this, and none has ever been convincingly provided. It
would appear from the position adopted by Ofcom and BT that the Community has simply
arbitrarily decided that this type of condition is not permissible. It is no answer to that to say
“Oh well, we might be able to impose this kind of condition on BT as an SMP condition for
example, because a whole different set of hurdles have to be gone through before an SMP
condition can be imposed and they may or may not be met. The point about Universal Service
is not to protect parties like The Number, or consumers against abuses of significant market
power, but to ensure the provision of the Universal Service in the most proportionate way we
say with the minimum of interference to competition.
Now then turning to the Authorisation Directive, that is at tab 3. The CRF replaced the old
system which was based on licences with a lighter touch regulatory system where there would
be a general authorisation of all electronic communications networks with certain general
conditions that applied. We can see this starting at recital 1 where it is said that:
“The outcome of the public consultation on the 1999 review ... has confirmed the
need for a more harmonised and less onerous market access regulation for electronic
communications networks and services throughout the Community.”
So here we are trying to promote competition with a lighter touch regulation. Then at 7:
“The least onerous authorisation system possible should be used to allow the provision of
electronic communications networks and services in order to stimulate the development of new
electronic communications services and pan-European communications networks ...”

Then we come to Article 3(2) and these are provisions, of course, that Ofcom relies on:
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“The provision of electronic communications networks or the provision of electronic
communications services may, without prejudice to the specific obligations referred
to in Article 6(2) ...”
—and those are the words that need to be highlighted:
“... only be subject to a general authorisation. The undertaking concerned may be
required to submit a notification but may not be required to obtain an explicit
decision or any other administrative act.”
So the general rule is there is just going to be a general authorisation but without prejudice to
provisions under Article 6(2). If we come to Article 6(2) on p.46:
“Specific obligations which may be imposed on providers of electronic
communications networks and services under [various Articles] or on those
designated to provide Universal Service under the said Directive shall be legally
separate from the rights and obligation sunder the general authorisation. In order to
achieve transparency for undertakings, the criteria and procedures for imposing such
specific obligations on individual undertakings shall be referred to in the general
authorisation.”
Again, in my submission, that scheme is wholly inconsistent with Ofcom’s suggestion that
universal service obligations are to be strictly construed as an exception to the general
authorisation regime. Again, what you have in this Directive, just as you had in the
Framework Directive, is the pursuit of the parallel aims. You promote competition by light
touch regulation but without prejudice to that in a separate aim being pursued you have the
universal service obligations which are to be separately set out and imposed on particular
undertakings. So consumer protection is not an exception it is a part of the principal aims of
the scheme.
If we just look at how Ofcom puts its case on this, it is in their skeleton argument, which is in
the core bundle at tab 2, paras. 33 to 37. If the Tribunal reads paras. 33 to 37 you can see the
argument there made by Ofcom that licensing was to be replaced by general authorisations and
then it said that specific obligations are intended to be exceptions and they say that is clear
from recitals 7 and 8 of the Authorisation Directive, if we go back and look at those provisions.
THE CHAIRMAN: | may be being very slow but what turns on this particular point, because one
first of all has to decide what the Universal Service Directive means, which is not a matter of
strict or un-strict construction, and then having decided what it means you apply the words of
Acrticle 6 to the Authorisation Directive. What is the difference between the parties once the
Tribunal has decided what the Universal Service Directive means?
MISS ROSE: The question is how you approach the construction of the Universal Service Directive.
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THE CHAIRMAN: It is not an exception.

MISS ROSE: Indeed it is not, Sir, | wholly agree.

THE CHAIRMAN: It is a separate document that has to be construed in the context of the whole.

MISS ROSE: But the argument that Ofcom are putting forward is that they say it is appropriate
when asking what obligations are permissible, particularly under Article 8 of the Universal
Service Directive Ofcom’s argument is that when you are asking what obligations are
permissible you have to take a strict view because these types of obligations are an exception
to the general rule that all you are supposed to have is a general authorisation; that is their
argument. We submit that is simply wrong, it is not an exception at all, it is a parallel principal
aim, and that of course is reflected in the very fact that you have a whole Directive dealing
with it, this is a positive policy being pursued by the Community, not an exception to be
strictly construed. Indeed, our submission is it is appropriate to give a broad construction to
the provisions of the Universal Service Directive so as to promote the interest of consumers
and minimalise the distortion of competition.

That then brings me to the key document, which is the Universal Service Directive itself at tab
2.

THE CHAIRMAN: Just before you do, has BT been designated to provide Universal Service, and if
so where do | find that?

MISS ROSE: It is part of the Oftel decision, if you just take up the core bundle again. | am sorry |
should have shown you the designation. The designation is at p.614. At the bottom of p.614
and the top of p.615 you can see the proposal to designate BT as a universal service provider
and then proposing to set conditions 1 to 8. Now, | assume there must be another decision
which says “We are doing that”, but I do not believe it is in the bundle.

THE CHAIRMAN: | am terribly sorry, | want to track this one down because it goes to the point
that I made in my opening remark, the problem being if you go to Article 6(2) we are looking
at persons designated to provide universal service.

MISS ROSE: Yes.

THE CHAIRMAN: And if your construction of Article 8, when we get there, that the guarantor is
not BT, it is the Member State, then where do | find a person who is designated to provide
universal service in what has actually been done, because BT have not been designated to
provide universal service, they have been designated to provide their database to your clients.

MISS ROSE: Sir, that of course begs the question what “designated to provide universal service”
means.

THE CHAIRMAN: That is it exactly.
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MISS ROSE: It is going to be my submission, | am coming on now to the Universal Service
Directive, it is going to be my submission that what Article 8 of the Universal Service
Directive envisages is that you may designate an undertaking to provide one element of
universal service, and in my submission the compilation and maintenance of a comprehensive
database is one element of the directory enquiries universal service. You can divide that
universal service into two elements.

THE CHAIRMAN: Take it in turn, that is important.

MISS ROSE: | am sorry, it is important, Sir, | absolutely and respectfully agree it is important and
that is where | am going now.

MR. BLAIR: But may we just establish before you leave this that the annex that you showed us at
p.614, which is only a draft, was actually carried forward in to a real regulation? | imagine that
Ofcom could answer that straight away.

MISS ROSE: It may be that we can ask them to return to it.

THE CHAIRMAN: [ would like to see the statutory instrument under which that designation was
made as well.

MISS ROSE: So now turning to the Universal Service Directive at tab 2, we are obviously going to
need to spend a bit of time on this. Recital 1:

“The liberalisation of the telecommunications sector and increasing competition and choice for
communications services go hand in hand with parallel action to create a harmonised
regulatory framework which secures the delivery of universal service.”
So there you see very clearly the point | have been banging on about at some length, that this is
not an exception it is a parallel aim, so you have liberalisation in parallel with a regulatory
framework which secures the delivery of universal service.
“The concept of universal service should evolve to reflect advances in technology,
market development ...”
Then going on to recital 5:
“In a competitive market, certain obligations should apply to all undertakings
providing publicly telephone services at fixed locations and others should apply only
to undertakings enjoying significant market power or which have been designated as a
universal service operator.”
Then at 7:
“Member States should continue to ensure that the services set out in Chapter Il are
made available with the quality specified to all end-users in their territory, irrespective
of their geographical location, and, in the light of specific national conditions, at an
affordable price.”
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So there you see for the first time two things, first of all, the continuity between the universal
service here and that in the old regime; and secondly, the concern being with the end result,
not with how it is done, but with the fact that these services are to be made available.
Going over the page, recital 8:
“A fundamental requirement of universal service is to provide users on request with a
connection to the public telephone network at a fixed location at an affordable price.”
We will see later that that is an obligation that is covered by Article 4. The rest of the recital
deals in great detail with the specifications, the technical specifications of the connections to be
provided. This is of some significance and goes to the point that | was starting to develop a
few moments ago. Recital 9:
“The provisions of this Directive do not preclude Member States from designating
different undertakings to provide the network and service elements of universal
service. Designated undertakings providing network elements may be required to
ensure such construction and maintenance as are necessary and proportionate to all
reasonable requests for connection at a fixed location to public telephone network and
for access to publicly available telephone services at a fixed location.”
It is clear that recital 9 is talking particularly about the right to be connected to a land line.
What is interesting here is that there is an express recognition here that you may designate one
undertaking to provide the network and another network to provide the telephone service. Of
course, that is a model that is very common amongst many utilities. To give a few examples,
in relation to trains you have got one entity that is responsible for the track and the
infrastructure and another entity that is responsible for running the trains. In relation to
electricity you have got the company that is responsible for the grid and you have got another
company that is responsible for delivering electricity to the customer.
What is significant about that is that it recognises that within one Article, and this is just
talking about Article 4 here, you can perceive different elements of that particular universal
service and that they do not all have to be provided by one entity, and that one of the entities
providing them may be providing them on a wholesale basis, because you may well have a
situation where you have a company that has an obligation to maintain a telephone network,
another company that has an obligation to provide services, and the consumer may contract
with the telephone company that provides the service, and that company may contract with the
company that provides the network for access to the network to provide the service. That does
not stop both of those entities being regarded for the purposes of recital 9 as providing

elements of the universal service.
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The significance of that can be seen when we have a look at the directory enquiries analogy
because, as | said a little earlier, you can look at the obligation to ensure that a comprehensive
directory enquiries facility is available to end-users and you can divide it into elements. One
element is the construction, compilation and maintenance of a comprehensive database. If you
like, that is the infrastructure, that is the network. Another element is the provision of
directory enquiries services, people ringing up, “Can | put you through, do you want another
number”, these services. Those are both elements of the universal service.

In my submission, talking about the retail wholesale is actually a bit of a red herring. What is
actually significant is asking whether the obligation that has been placed on BT is an element
of the universal service and the answer is, yes, it is, because you cannot have a comprehensive
directory enquiry service provided to end-users unless somebody is responsible for keeping a

comprehensive database of subscribers.

THE CHAIRMAN: s it part of your case then that recital 9 is speaking also to Article 5 as well as

to Article 4?

MISS ROSE: Itis not, but ----
THE CHAIRMAN: It is an analogy in your mind?
MISS ROSE: It is an analogy, yes. When we come to look at the body of the Directive the Tribunal

will see that the same general provisions apply to all the different universal services that are
enumerated, you have the same regulatory regime, so therefore the submissions that Ofcom
makes as to why | must be wrong in relation to directory enquiries services would also have to
apply to the connection to a land line universal service.

What I do submit is that this is indicative of this flexibility of approach and we see it in the
substance of the Directive which we are going to come on to. That is recital 9.

THE CHAIRMAN: Can I just read recital 9 again. (After a pause) Thank you.
MISS ROSE: What is particularly interesting, if you look at the end of that recital, is that it

specifically says that if you are a designated undertaking providing the network element you
may be required to undertake construction and maintenance necessary to meet reasonable
requests for access to publicly telephone services. Of course, ex hypothesi, the telephone
services are being provided by a different entity. That is what this recital is envisaging. One
entity is providing the network and another entity is providing the telephone services, but it is
saying that the party that is providing the network can be obliged to do the construction and
maintenance necessary to support the provision of the service. In my submission, that is

closely analogous to the sort of obligation envisaged under USC7.

THE CHAIRMAN: So when you get to Article 8 you are going to say that clearly Article 8

authorises compliance with recital 9, ergo it has got a wider construction than Ofcom says?
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MISS ROSE: Exactly, and Article 8 cannot be construed as being limited to permitting the

designation of one undertaking to provide the entirety of a particular universal service from, as

it were, cradle to end user. That is inconsistent with recital 9.

The next recital we need to look at is number 11:
“Directory information and a directory enquiry service constitute an essential access
tool for publicly available telephone services and form part of the universal service
obligation. Users and consumers desire comprehensive directories and a directory
enquiry service covering all listed telephone subscribers and their numbers (including
fixed and mobile numbers) and want this information to be presented in a non-
preferential fashion.”

Then it talks about privacy protection. So that is the origin of why it is a good thing to have a

comprehensive directory enquiry service.

Then we go to recital 18:
“Member States should, where necessary, establish mechanisms for financing the net
cost of universal service obligations in cases where it is demonstrated that the
obligations can only be provided at a loss or at a net costs which falls outside normal
commercial standards. It is important to ensure the net cost of universal service
obligations is properly calculated.”

That then feeds through into one of the Articles that we are going to look at a bit later.

Then recital 21 deals with unfair burdens:
“When a universal service obligation represents an unfair burden on an undertaking, it
is appropriate to allow Member States to establish mechanisms for efficiently
recovering net costs.”

Then recital 26: this is a recital that is dealing, it is right to say, with significant market power

and not with universal service obligations. Significant market power is also dealt with here. It

is said half way through the recital:
“Therefore, national regulatory authorities should have powers to impose, as a last
resort and after due consideration, retail regulation on an undertaking with significant
market power.”

Then towards the bottom of the page:
“However, regulatory controls on retail services should only be imposed where
national regulatory authorities consider relevant wholesale measures or measures
regarding carrier selection or pre-selection would fail to achieve the objective of

ensuring effective competition and public interest.”
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Ofcom quite fairly make the point that the policy that is reflected there of preferring wholesale
regulation to retail regulation and regarding wholesale regulation as less intrusive than retail is
in the context of SMP and of course they are right about that. In our submission, the policy
that is reflected there reflects a much more general approach that is taken by the European
entities, not just in the telecoms field but in many fields of competition law, and | know there
are people in this room much more qualified than | am to talk about that. Just to give one
example, the international roaming decision, in which the European Commission fixed both
wholesale and retail rates for international roaming. It is widely regarded as being far more
intrusive to seek to regulate the retail rates than to seek to regulate the wholesale rates.
Slightly mischievously, and I accept this is slightly mischievous, we have provided the
Tribunal with the text of a speech that was made last week by David Currie, the Chairman of
Ofcom, “The Ofcom Annual Lecture 2008”, given on 15" October, where he talks about
Ofcom’s general approach to regulation. | do not want to make too much of this, but this is an
indicator. At p.3 he is talking about Ofcom’s general approach to regulation and he says just
above the hole punch:
“Ofcom’s approach has three elements. First, a bias against intervention: a well
functioning market is the best safeguard of the consumer interest. Second, where
intervention is necessary, a preference for the least intrusive form of intervention; for
example, price publication rather than price controls, wholesale pricing rather than
retail controls. But thirdly, where intervention proves necessary being swift and
decisive.”
So it is simply a reflection, we submit, of the general approach that is taken which regards
retail regulation as more prescriptive, more of a distortion on competition than wholesale
regulation.
We submit that at the very least Ofcom need to explain why it is that this Directive permits
only retail and not wholesale regulation. What is the policy that is being pursued? They have,
we submit, failed to do that.
Can we turn to the body of the Directive at p.20, starting with Article 1:
“... this Directive concerns the provision of electronic communications networks and
services to end-users. The aim is to ensure the availability throughout the Community
of good quality publicly available services through effective competition and choice
and to deal with circumstances in which needs of end-users are not satisfactorily met
by the market.
This Directive establishes the rights of end-users and the corresponding obligations on

undertakings providing publicly available electronic communications networks and
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services. With regard to ensuring provision of universal service within an
environment of open and competitive markets, this Directive defines the minimum set
of services of specified quality to which all end-users have access, at an affordable
price in the light of specific national conditions, without distorting competition. This
Directive also sets out obligations with regard to the provision of certain mandatory
services such as the retail provision of leased lines.”

We submit that Article 1.2 is particularly significant when you are looking at the construction

of the Directive as a whole, because yet again here we see the concerns of the Directive being

on the result, ensuring the availability to the end-user, not on the means by which that result is

achieved and the reference to achieving that result without distorting competition.

That brings me back to a point that we were discussing earlier, that whilst I do not submit that

the aim of the Directive is to promote competition, when seeking to achieve the aims of this

Directive it is certainly the intention that competition should not be distorted.

THE CHAIRMAN: Should not be, sorry?

MISS ROSE: Distorted. The interference to competition should be the minimum necessary to

ensure the availability of the universal service, the basic proportionality principle.
We then come on to Article 3 under the heading at Chapter 11, “Universal service obligations
including social obligations™:
“Availability of universal service”
This is the core duty placed on the Member States by this Directive.
“Member States shall ensure that the services set out in this Chapter are made
available at the quality specified to all end-users in their territory, independently of
geographical location, and, in the light of specific national conditions at an affordable
price.”
That is the core obligation, to ensure that the services are available. Then importantly para.2,
that we rely upon:
“Member States shall determine the most efficient and appropriate approach for
ensuring the implementation of universal service, whilst respecting the principles of
objectivity, transparency, non-discrimination and proportionality. They shall seek to
minimise market distortions, in particular the provision of services at prices or subject
to other terms and conditions which depart from normal commercial conditions,
whilst safeguarding the public interest.”
We submit that that is a clear indication that it is not the intention of this Directive to prescribe
to the Member States the particular means by which the universal service is to be achieved, or
strictly to prescribe the type of obligations that can be imposed on universal service providers.
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Consistently with the principle of subsidiarity, the principle of proportionality and the
approach under Article 249 of the EC Treaty the Directive prescribes the end, but leaves the
determination of the appropriate means to the Member States, and it does so expressly.
Then we come to the enumeration of the particular universal services that are covered by this
Directive. The first of these is provision of access at a fixed location, so this is your fixed line
telephone.
“Member States shall ensure that all reasonable requests for connection at a fixed
location to the public telephone network and for access to publicly available telephone
services at a fixed location are met by at least one undertaking.”
We submit that that cannot be read as referring only to the retail market for the reasons that |
have already given in relation to recital 9. It must be apt to cover the situation where one
undertaking maintains and constructs the network and another undertaking has a licensing
agreement with that undertaking and provides services on the network where the consumer
contracts with a service provider. That must be a structure that is envisaged by Article 4.
Then Article 5, “Directory enquiry services and directories”:
“1. Member States shall ensure that:
(a) at least one comprehensive directory is available ...”
THE CHAIRMAN: You will enlarge on 4 when we get to 8, there is quite a lot to take in?
MISS ROSE: Yes. Of course, Article 4 is to be read together with recital 9.
THE CHAIRMAN: Itis not Article 4 being read with Article 9, it is Article 8 to be read with recital
9?
MISS ROSE: Itis Article 4 and Article 8 being read with recital 9.
THE CHAIRMAN: We do not know anything about designation.
MISS ROSE: That is absolutely right. Article 5, here is the directory enquiry services and
directories:
“1. Member States shall ensure that:
(a) at least one comprehensive directory is available to end-users in a form approved
by the relevant authority, whether printed or electronic, or both, and is updated on a
regular basis, and at least once a year;
(b) at least one comprehensive telephone directory enquiry service is available to all
end-users, including users of public pay telephones.”
That is the requirement, and again the focus of Article 5, as the focus of all the materials we
have looked at, is on ensuring the result, ensuring that the directory enquiry service is available
to end-users, not on the means by which that is to be achieved.
THE CHAIRMAN: What does (a) envisage?
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MISS ROSE: Sir, (a) envisages a phone book.
THE CHAIRMAN: Contrasted with (b), a phone book.
MISS ROSE: Yes, (a) is a phone book. Sir, (a) is of some significance and | am going to come back
to it, but for the moment just note it is there and it is indeed the phone book.
The next provision we need to look at is Article 8, which is, of course, the crunch provision in
this appeal.
“Member States may designate one or more undertakings to guarantee the provision
of universal service as identified in Articles 4,5,6and 7 ...”
So there you can see all of the universal services taken together, so anything that applies to
Avrticle 4 must also apply to Article 5.
“... and, where applicable, Article 9(2) so that the whole of the national territory can
be covered.”
Then this:
“Member States may designate different undertakings or sets of undertakings to
provide different elements of universal service and/or to cover different parts of the
national territory.”
So there are two areas of controversy in Article 8.1, which are central to the determination of
this Appeal. The first is what is meant by “to guarantee the provision”, and the second is what
IS meant by “to provide different elements of universal service”. My primary submission is
that to guarantee the provision it does not matter who is right about that, because if I am right
about the second point, which is elements of universal service, then on either construction of
“to guarantee the provision” the number wins.
Let me just explore that for a second. There are two potential constructions of the phrase “to
guarantee the provision”. Ofcom says that what that means is that Member States have the
power to designate an undertaking and that that undertaking must guarantee the provision of
the universal service. In other words, it is the undertaking which guarantees. Our submission
is that it is to be constructed “Member States may designate one or more undertakings so as to
guarantee the provision”. In other words, is it the Member State which is guaranteeing the
provision of the universal service through the designation of the undertaking to provide a
particular obligation, or is it the undertaking itself which must come under an obligation to
provide universal service. That is the controversy in relation to guarantee, and | will come
back to what the answer is in a second.
If I am right about the meaning of the elements of universal service it does not matter which it
is, because my submission, as the Tribunal knows, is that expressly Article 8.1, and we can see
it very clearly when you look at it together with recital 9, is not requiring the whole of any
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individual universal service to be provided by one undertaking. Different elements of
universal service can be provided by different undertakings. So in the example posited in
recital 9 you may have one doing the network and one doing the telephone service. Sir, we
say, by analogy, under Article 5, you may have one undertaking required to compile and
maintain the comprehensive database, and another providing it to end-users.

We say that once you get to that position there is no obligation on the Member State to
designate an undertaking for each element, because if the Member State concludes that if it
designates a universal service provider to provide one element — in this case, compiling the
database — the market will sufficiently deliver the affordable service to end-users without the
need for further regulation, and then the Member State has fulfilled its obligation under Article

5, which is to ensure the result that the directory enquiry service is available to end-users.

MISS HEWITT: Without wishing to distract you too much at this point, are you able to say how

some Member States, other Member States, have interpreted this because there is a suggestion
that perhaps Ireland has done it in a orthodox way with Eircom.

MISS ROSE: Yes, madam, you are absolutely right. In its original Decision Ofcom did not accept

that we were right about this, but they have now conceded the point. Ofcom accept that in
Ireland the regulatory scheme is equivalent to USC7 — in other words, in Ireland Eircom has an
obligation to compile the database, but not a retail universal service obligation, and there are
competing directory enquiries providers, as there are in the United Kingdom. That is very
significant when we come on to the question of whether you can decide this appeal against my
clients without a reference to the ECJ, because we will be coming on to look at some of the
case law and references. In my submission, where there is evidence, as there is in this case —
indeed it is common ground — of divergent practice in the other Member States on an issue of
important principle where there is no case law at all, it would, in my submission, be wholly
inappropriate for this Tribunal to decide the matter in a way that is inconsistent with the

practice of another Member State.

THE CHAIRMAN: So this whole argument depends on the compilation of OSIS being an element

of the service?

MISS ROSE: Yes.
THE CHAIRMAN: Whereas if you look at Article 5, if it were not for your argument on recital 9

one might think that one element was the phone book, another element was the directory
enquiry service. Those are different elements of what Article 5 requires, so they could be
provided by different people. It is slightly strange — | am not saying you are wrong, at least not
yet — that an element, as you would put it, of the overall provision of services, which the end-
user could not care a penny about, is an element of the service. Presumably the electricity
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supply of the provider is also an element and could be regulated by Ofcom if it felt it
appropriate. | have taken that as an example. You would say everything that goes towards the
production of the end product is an element of the service?

MISS ROSE: If you say, “I want to travel from London to Edinburgh, what are the elements of the
service that is going to enable me to get to London to Edinburgh”, the first is the track and the
second is the train. My contract is going to be with the train provider, not with the track
provider. The train provider has a contract with the track provider. Nevertheless, | am not
going to get to Edinburgh without the track.

THE CHAIRMAN: Or without the diesel.

MISS ROSE: Indeed, sir. Just keeping it simple for a moment, and looking at the ----

THE CHAIRMAN: This is the argument.

MISS ROSE: Absolutely, but if we just look at the key components of the service at 5(b) it is, first
of all, a comprehensive telephone directory enquiry service available to all end-users. So what
you need for that is a comprehensive database that is made available to all end-users. The
production of a comprehensive database is a key element in that service.

THE CHAIRMAN: It follows that the guarantee is split between the two different vertical providers.

MISS ROSE: Whenever you have a situation, which 8.1 expressly envisages, that a Member State
may designate different undertakings and provide different elements, so wherever that happens
— this is on the assumption that Ofcom are right about what “guarantee” means here, which |
do not accept and | am going to return to that — even if Ofcom are right, given the remainder of
Article 8.1, the answer must be, yes, because if different elements can be provided by different
service providers then, on Ofcom’s own case, each must be only guaranteeing the element for
which it is responsible. That must be Ofcom’s position.

MR. BLAIR: A follow up to that, if the Member State decides not to designate under Article 8 there
would be no guarantee?

MISS ROSE: Not necessarily, because the obligation on the State under Article 5 is to ensure the
result, to ensure that the comprehensive directory enquiry is available to end-users. The
Member State may conclude that the operation of the market in its particular environment is
such that commercial forces alone will be sufficient to ensure that that occurs. In that situation
there is no obligation on the State to designate anybody, and if you look at Article 8.1 it is not
a duty, “Member States may designate”, they are not obliged to do it.

MR. BLAIR: So there might be a Community obligation to ensure that the services are provided, but
no guarantee?

MISS ROSE: It depends on what is meant by “guarantee”, because we submit that “guarantee”
means “guarantee in fact”. It means, effectively, the same as “ensure”. The Member State has

31



© 00 N o o1 B~ W N e

W W W W W W N DN N DD N DD DD DNDDDDDDNDN PP PR R P PR R
g A W N P O © 00 N OO O B W N P O ©W 0N OO o B O — O

got to make sure it happens. If it does not happen they have got to step in with an appropriate
obligation. They are not obliged to do that. There is clearly no obligation on a Member State

to designate anybody under the Directive.

THE CHAIRMAN: That is true. | am sorry to keep interrupting, but if it means what Ofcom say it

means then designating BT to do something will not guarantee ----

MISS ROSE: It will only guarantee the element for which BT is responsible. That will be so

wherever the Member State is operating the Article 8.1 power to have different undertakings
providing different elements.

We do also submit, as you know, that that is not what “guarantee” means, because we submit
that all that “guarantee” means in Article 8.1 is that the Member State has the power to
designate an undertaking so as to guarantee the provision of a universal service — in other
words, for that purpose and to that end — but not placing the obligation on the undertaking to
guarantee the universal service.

At this point we need to consider some of the different languages of the Directive. | hope your

Portuguese is up to scratch.

THE CHAIRMAN: We can do, but you are more experienced than me — | am probably the least

experienced person in this room — of how the courts in this country take account of other
languages. No Tribunal member of this Tribunal is fluent in all Community languages.

MISS ROSE: You shock me!
THE CHAIRMAN: Does it not need someone really expert to tell us, and he could only do it in

English, in translation, what the original language means. | can look at the French, | might get
an idea. | am afraid I do not speak any Portuguese and my German is virtually non-existent.
There is a dispute about what the four languages say. | can see that that is a reason for a

reference, but do | get any assistance by looking at any of the languages?

MISS ROSE: Sir, you absolutely rightly apprehend that the real point about this is that is one of the

reasons why — we have already discussed the divergent practice in Ireland point. Another
reason why this is an appropriate case for a reference is the divergent languages point. Can |
just briefly show the problem to the Tribunal. As you know, Ofcom rely on the Spanish and
German versions, because they say, and we do not disagree, that from the Spanish and German
versions it would appear that the obligation has been placed on the undertaking — in other
words, which guarantees, the undertaking which guarantees. Here you have the French, Dutch
and Portuguese versions which clearly take the opposite approach. If you look at the French
first, which may be the one we are all most comfortable with: “Les Etats membres peuvent
désigner une ou plusieurs enterprises afin de garantir ...”, “so as to guarantee”. So it is clear

from that that is not talking about the undertaking guaranteeing, but so as to guarantee.
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We see the same construction in Dutch, and 1 am not going to pronounce this in Dutch, but the
word “teneinde”, however that is pronounced, you can see over the page means “in order”, and
that is literally as “The Member States may designate one or more undertakings in order to
guarantee”. So again supportive of our construction.

Then the Portuguese, “... Estados-Membros poderdo designer uma ou mais empresas para
garantir ...” - again, ““so as to guarantee”.

So there is a clear split. What is particularly striking is that there is an inconsistency, or so it
would appear, as between the Portuguese and the Spanish, and there is an inconsistency as
between the German and the Dutch. This is quite surprising and it may suggest ----

THE CHAIRMAN: Have the equivalent of ----

MISS ROSE: No, we have only got the ones we rely on, but I believe the formulations ----

THE CHAIRMAN: | think the point is made, Miss Rose.

MISS ROSE: The point that | make is that there is a clear ----

THE CHAIRMAN: Mr. Vajda wants to say something.

MR. VAIDA: | have considerable sympathy with the Tribunal. When Miss Rose says we rely on
the Spanish and German versions, we rely on the Directive. We are not simply relying on a
textual point. | fully take the point that if at the end of the day this all turns on the Portuguese
and the French text, then the Tribunal might think this is a case for a reference. My case is not
the sort of Chancery 19" century point saying, “If you look at what is said in the Spanish, this
is the way home for me”.

MISS ROSE: It is interesting to hear Mr. Vajda say that, but of course Ofcom expressly relied in its
determination upon the German and Spanish texts in support of its Decision, and this is an
appeal against Ofcom’s Decision.

THE CHAIRMAN: They might have got it right for the wrong reasons.

MISS ROSE: They might indeed, sir, but it is interesting that they are pulling away from the
reasoning that they, themselves, relied on in their determination. | did perhaps slightly cattily
make the point in opening that they have not always been wholly consistent in the approach.
The point that | make is a more fundamental point. There are two points here. The first, of
course, is that I rely on this in support of our contention that this is an appropriate case for a
reference. The second point is that the existence of the inconsistency in the language on this
point, particularly as between closely related languages, Spanish and Portuguese, German and
Dutch, may suggest that, in fact, nothing turns on it.

MISS HEWITT: So really you say you would prefer the language in, say, Article 5, where you say
“Member States shall ensure that”?

MISS ROSE: That is right.
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MISS HEWITT: So that obligation “to ensure that (a) and (b)”. If you were to use the words
“ensure that” instead of “to guarantee the provision”, that would suit your purposes?

MISS ROSE: Yes, or, “so as to guarantee”, or “in order to guarantee”, which is, in fact, the
formulation that we have in French, Dutch and Portuguese. The English is ambiguous of
course. So the position that we have got at the moment is two languages supporting Ofcom,
three languages supporting the appellants and the English being ambiguous.

MR. BLAIR: Does it really matter though, because you are not saying that the guarantee in 8
enlarges the Community obligations in 4 and 5, are you, on the Member State?

MISS ROSE: No, but Ofcom are making the submission that Article 8 only permits an obligation to
be imposed on an undertaking which guarantees the performance by that undertaking of a
universal service obligation. That is Ofcom’s case. So Ofcom’s whole case is that because of
the use of the word “guarantee” in Article 8, the only types of universal service obligation that
are permissible under this Directive are obligations which guarantee the performance by the
entity of the universal service in question. We submit that is wrong for two reasons: firstly,
because the obligation to guarantee is on the State not on the undertaking; and secondly,
because of the elements point.

THE CHAIRMAN: Just before you leave that, I quite understand your argument on element, which
I had not appreciated from your skeleton argument, because it may not have been in quite such
clear terms, but if you are right on that the first question I assume goes?

MISS ROSE: Yes.

THE CHAIRMAN: If you are wrong on that then the second sentence, “and other provision terms”,
which I think is Article 3.2 in the other Directive, used the word “provide”. Certainly Article 8
envisages the provision by the person who is designated of the universal service. If you are
wrong on “element” then BT does not provide an element of the service.

MISS ROSE: Yes, that is correct.

THE CHAIRMAN: That is your case, is it not?

MISS ROSE: No, in my submission, it is not, simply because the Directive in a number of places
envisages the provision of a service by the party that has got the universal service obligation.
It does not follow that the only types of obligations that may be imposed are those which
guarantee the provision of the whole of the service. It does not follow.

THE CHAIRMAN: | thought 3.2 of the Authorisation Directive says you can only have general
conditions. You can have particular conditions only in the circumstances ----

MISS ROSE: Yes, in 6.2.
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THE CHAIRMAN: -- authorised by 6.2, which in terms throws you back to the USD, and we have
just been looking at the USD. On this construction, that your view of “elements” is wrong, the
USD contains no provision for authorising USD7.

MISS ROSE: The problem with that argument, sir, is that Article 6.2 of the Authorisation Directive
does not purport to define the scope of the obligations that may be used Universal Service
Directive. What Article 6.2 of the Authorisation Directive is doing is saying, “A party that has
obligations under the Universal Service Directive, that is separate from the general
authorisation, but the only provision in this scheme which purports to define or limit the types
of obligations that may be imposed as a universal service obligation is Article 8.1 of the
Universal Service Directive. For my learned friend to succeed, he must show that Article 8.1
of the Universal Service Directive prohibits the imposition of this type of condition.

THE CHAIRMAN: | am not sure | yet agree with that.

MISS ROSE: We go back to Article 6.2.

THE CHAIRMAN: That is tab 3.

MISS ROSE: If you look at Article 6 ----

THE CHAIRMAN: We are addressing the basis that you are wrong on “element”.

MISS ROSE: | understand that. Can I explain it again.

THE CHAIRMAN: Can I just put my point?

MISS ROSE: | understand your point.

THE CHAIRMAN: My point being that when you read the words “on those designated to provide
universal service” under the USD in Article 6.2, that does not include BT because BT is
directed to provide something, an element, but on this hypothesis an element of something
which is not the provision of universal service.

MISS ROSE: Yes, | understand that point, but that is not the relevant bit of 6.2. The relevant bit of
6.2 is the first sentence of 6.2 that says “specific obligations which may be imposed on
providers of electronic communications network or on those designated to provide universal
service”. So “those designated to provide universal service” is a shorthand for the people who
are designated, but the key point is the specific obligations which may be imposed on those
people, and you do not find anywhere in Article 6(2) any assistance as to what are the specific
obligations that may be imposed on those designated to provide universal service.

Just going back again to the actual decision made in the case of BT. You will recall, Sir, that
the structure of the decision is that BT is designated to provide a universal service.

THE CHAIRMAN: But not if your construction of elements is wrong.

MISS ROSE: The point is that BT has a general designation to provide universal service and then
there are specific conditions placed upon it that it has to fulfil.
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THE CHAIRMAN: If you are wrong on elements, where is BT designated to provide anything
which is a universal service, rather than what it has to provide under condition 7.

MISS ROSE: It is designated in the decision of Oftel, because the decision of Oftel places a range of
obligations on BT. The question is whether those can include the obligation to compile a
database. Article 6(2) does not enlighten you on that, because all Article 6(2) refers to is
“specific obligations which may be imposed on” it does not tell you what those obligations
may be, you only find out what those obligations are by looking at Article 8(1).

THE CHAIRMAN: So if BT is specifically directed to provide telephones and was not interested in
providing its own commercial end user directory but it happened to have OSIS, you say that
because it provides phones it falls within 6(2) and therefore it can be made to provide
something which is an element of a completely different service within ----

MISS ROSE: No, I say because it has been designated specific obligations may be placed upon it,
and the question is what is the scope of the obligations that may be placed upon it, and you do
not answer that question by looking at Article 6(2). Putting it another way the term
“designated to provide universal service” is simply used as a shorthand for somebody who is
designated under Article 8(1), because the designation is done under Article 8(1). So the
question is not what is permissible under Article 6(2) but what is permissible under Article
8(1).

THE CHAIRMAN: So could I just have your wording if we did not use a shorthand and you wrote it
out in full, what would it say?

MISS ROSE: It would say: “Specific obligations which may be imposed on providers of electronic
communications networks and services under Article 8(1) of the Universal Service Directive”,
because it is Article 8(1) of the Universal Service Directive that is the substantive provision
permitting designation and defining the scope of designation. Article 6(2) is not doing that.

THE CHAIRMAN: | look at the clock only so that | have a note about when you say this in the
transcript.

MISS ROSE: So those are submissions on the crucial provision in Article 8(1) and we do submit it
is Article 8(1) that matters, it is not Article 6(2). In other words, if I am right about Article
8(1) about the meaning of “guarantee” in Article 8(1) that cannot be cut down by the reference
in Article 6(2) of the Authorisation Directive.

THE CHAIRMAN: It makes it even more important that we see precisely the ----

MISS ROSE: Designation.

THE CHAIRMAN: -- authority that you rely on ----

MISS ROSE: 1 agree.

THE CHAIRMAN: -- and how it goes through.
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MR. O’FLAHERTY: The reference is the core bundle, tab 10, it begins at p.576 and it is called
“Designation of BT and Kingston as universal service providers, and the specific universal
service conditions.” If you look at the summary on p.578. The summary, S1 and S2 tell you
what it does, and at 583 and 584 beginning at para.2.5 they note that there was an original
notification where they asked for responses in relation to the designation. At 2.6 they say that
no expressions of interest were received, and “on the basis of the criteria set out in paragraph
2.3 the Director has today confirmed his proposal that BT and Kingston be designated as
universal service providers.” So that is the designation.

THE CHAIRMAN: And the authority for that is where? What power are they exercising in doing
that?

MR. O’FLAHERTY: They are exercising the power under Article 8 which they referred to in 2.2.

THE CHAIRMAN: Is this not in domestic legislation?

MR. O’FLAHERTY: The basis of the designation in the UK is at 2.3.

MR. VAJDA: If one goes to 578 of this document one sees that the domestic vires for that is the
Electronic Communication and Universal Service Regulations 2003 which | am told were
made under s.2(2) of the European Communities Act.

MR. BLAIR: This in para.l still talks about a proposal.

THE CHAIRMAN: Could someone produce this afternoon a statutory instrument. | am sorry, Miss
Rose, it is very important ----

MISS ROSE: It is important.

THE CHAIRMAN: -- to get this detail correct.

MISS ROSE: Sir, the Tribunal has my submission there on guarantee and on elements.

We then come to the remaining provisions of the Directive, and in particular provisions on
which Ofcom and BT rely to submit that we are wrong in our construction, because the
provisions that we principally rely on are Article 3, Article 5 and Article 8. We say those are
the three key provisions that demonstrate the construction that we contend for, namely, results
oriented elements of the service, not concerned with the means, and you have all my
submissions on that.

They then rely on some subsequent provisions of the Directive which they say point in the
opposite direction. The first of these is Article 9 — “National Regulatory Authority shall
monitor the evolution and level of retail tariffs of the services identified in Articles 4, 5, 6 and
7 as falling under the universal service obligations and provided by designated undertakings, in
particular in relation to national consumer prices and income.”

They say that the fact that there is an obligation to monitor only retail tariffs indicates
wholesale obligations not envisaged, we say that just does not follow at all because of course
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the core of the universal service obligation is to ensure that these services are available to end
users at an affordable price, and therefore it is not surprising that specific provision is being
made here to monitor retail prices, because that is one of the core obligations on the Member
State to ensure that these are available at affordable prices. But there is not the same
obligation at the wholesale level. The obligation on a Member State if the wholesale level is
not operating properly is to regulate to ensure that it works properly at the retail level, so there
is nothing we say inconsistent between Article 9 and our construction of Article 8.
Then we come to a very interesting provision, which is Article 11. This is relied on heavily by
Ofcom, this is quality of service of designated undertakings, and Ofcom relies on this. If we
look at the provision first, and then we will see what Ofcom says about it:
“National regulatory authorities shall ensure that all designated undertakings with
obligations under Articles 4, 5, 6, 7 and 9 publish adequate and up to date
information concerning their performance in the provision of universal service based
on the quality of service parameters definitions and measurement methods set out in
annex 3. The published information shall also be supplied for national regulatory
authority.”
Now, Ofcom say this is an obligation — there is no discretion here, it is an obligation —
imposed on national regulatory authorities, and it applies, they say, to all designated
undertakings with obligations under any of the relevant articles. They say therefore, if we look
at the quality of service parameters that are in annex 3 and they are not apt to cover the type of
obligation that has been imposed on BT, then they say it cannot be a universal service
obligation permitted under Acrticle 8; that is the argument.
If we go to Annex 3, which is at p.34, we can see the parameters — “Supply time for initial
connection”, “Fault rate per access line”, “Fault repair time”, “Unsuccessful call ratio”, “Call
set up time”, “Response time for operator services”, “Response times for directory enquiry
services”, “Proportion of coin and card operated public pay telephones in working order” and
“Bill correctness complaints”. Ofcom say there are no quality of service parameters there that
are apt to cover the maintenance of a comprehensive database, and therefore the maintenance

of a comprehensive database cannot be a universal service obligation permitted.

THE CHAIRMAN: Nothing that covers a phone book either.
MISS ROSE: You have precisely taken the words out of my mouth, Sir. It was my next point.

Absolutely, and it is fatal to this submission. Let us look at what Ofcom say on this point. It is
first of all in their defence — para.106 (tab 5)
“However, the Appellants do not explain why, if imposing obligations at a
“wholesale” level is permissible, the Community legislature has failed to make
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provision in Articles 9 and 11 to ensure that, in such a case, the end-user receives the
universal service throughout the Member State at an affordable price and to a
specified level of quality. Such a lacuna is all the more striking when one bears in
mind the importance attached by the USD to these matters.
107. The best explanation for the fact that Articles 9(1) and 11 fail to deal with
obligations on designated undertakings to supply at a “wholesale” level is simply
that, under the USD, such obligations may not be imposed; on this reading there is no
lacuna in Articles 9 and 11 because there can be no obligations to supply at a
“wholesale” level.”
We then see the same argument developed in Ofcom’s skeleton argument, para. 49, that is tab
2, p.52. At 49a they say:
“There is no support anywhere in the text of the USD for the proposition that Articles
9 and 11 only apply in some of the cases where obligations are imposed under Article
8. In particular, Articles 9(1) and 11(1) both impose unqualified obligations on
Member States to monitor retail tariffs etc of designated undertakings.”
Then looking at (b) they refer to recital 7, “central aim that ‘Member States should continue to
ensure that the services set out in Chapter Il are made available with the quality specified...’
That aim is reflected in Article 1(1) and Article 3(1) of the USD and given concrete expression
in Articles 9 and 11. The importance of this aim is further reflected in Article 8(4)(a) of the
Framework Directive.”
And then this:
“If the Community legislature intended Chapter Il of the USD to permit wholesale
regulation, it is inconceivable that it would have failed to make provision for the
scrutiny of tariffs on a cost-orientated basis and quality of service in such a situation.
Thus, where Telecommunications undertakings are to provide information on a cost-
oriented basis , specific provision is made for that ...”
Well, Sir, you have already anticipated my response, which is that that clearly cannot be right
because none of the quality of service parameters at Annex Il have any application to a phone
book and yet we know for certain that under Article 5(1)(a) the provision of a phone book is a
universal service provided for under the Directive. Now, | will agree happily that this is not
the world’s greatest drafting because what we appear to have here from the Community is a
requirement in Article 11 of the Directive — a mandatory requirement — on all undertakings
with universal service obligations that they should be assessed against these quality of service
parameters, and then the provision of no quality of service parameter that is applicable to one
of the specified universal service obligations, namely, the phone book. But regrettably this sort
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of lacunae in the drafting is not all that uncommon in European Directives, which are not
intended to be scrutinised with the precision of a domestic statute.
MR. BLAIR: It might be a different lacunae to the one you are addressing. It might be that 5(1)(a)
was expecting, though it did not say it, that the directory was to be available free in which case
you would not need the pricing control.
MISS ROSE: No, but I am talking here about quality of service, not pricing, Article 11.
MR. BLAIR: “The form is to be approved by the relevant authority” in 5(1)(a), that might substitute
for the Article 11.
MISS ROSE: If we go back to Article 11: “National regulatory authorities shall ensure ...”
mandatory —
“.. that all designated undertakings with obligations under Article 5 publish adequate
and up to date information concerning their performance in the provision of universal
service based on the quality of service parameters, definitions and measurement
methods set out in Annex I11.”

So it appears to be a completely mandatory obligation.

MR. BLAIR: The only answer is that the control was handed to the national authorities in Article 5.

MISS ROSE: But it is an obligation to publish and it is expressed to be mandatory. What in my
submission it shows is that you cannot make the assumption about the comprehensive reach of
Article 11 and the quality of service parameters established under Article 11 for which Ofcom
contends. You simply cannot apply to a Directive of this nature the type of black letter
construction methods that are familiar to English common lawyers when looking at statutes;
that is the difficulty. It is another point, of course, in favour of a Reference.

If we go back now to the Directive to look at the remaining provisions that Ofcom rely on.
Article 12, costing of Universal Service obligations.
“Where national regulatory authorities consider that the provision of universal
service as set out in Articles 3 to 10 may represent an unfair burden on undertakings
designated to provide universal service, they shall calculate the net costs of its
provision.
For that purpose national regulatory authorities shall:
(a) calculate the net cost of the universal service obligation, taking into account
any market benefit which accrues to an undertaking designated to provide
universal service, in accordance with Annex IV, Part A”
So we then go to Annex IV, Part A, which tells us how you calculate net cost. What we are

told, looking at the second paragraph is:
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“National regulatory authorities are to consider all means to ensure appropriate
incentives for undertakings (designated or not) to provide universal service
obligations cost efficiently. In undertaking a calculation exercise the net cost of
universal service obligations is to be calculated as the difference between the net cost
for a designated undertaking of operating with the universal service obligations and
operating without the universal service obligations ..”
And they say it depends whether it is fully developed or still undergoing construction and
development. Then it is to be based on costs attributable to elements of the identified services,
it can only be provided at a loss, and so forth; specific end-users or groups of end-users and so
forth, and it is to be done separately.
Our submission is that there is nothing in Annex IV Part A that is inappropriate or cannot be
applied to an obligation of the type that has been imposed on BT under USC7; it is perfectly
possible to calculate the net cost to BT of having to compile and maintain the database, and to
set off against that the commercial benefits that it achieves from doing so, and there is
absolutely nothing in Article 12 that suggests that it is only applicable to retail regulation.
The final provision on which both Ofcom and BT seek to rely is Article 25 of the Universal
Service Directive (p.27). If you turn this up you will see that Article 25 is placed in Chapter
IV of the Directive, which is stated to deal with end-user interests and rights. With typical
coherence it actually deals with some things that do not fall within that category, but it is
principally concerned with end-user interests and rights.
So if we then go to Article 25, “Operator assistance and directory enquiry services”.
“(1) Member States shall ensure that subscribers to publicly available telephone
services have the right to have an entry in the publicly available directory referred to
in Article 5(1)(a).”
So that, if you like, is the corollary of the State being required to ensure that there must be a
comprehensive publicly available directory, everybody has got to have a right to an entry.
(2) Member States shall ensure that ...” again Tribunal note: this is not a power, this is not like
Article 8, this is an obligation —
“... shall ensure that all undertakings which assign telephone numbers to subscribers meet all
reasonable requests to make available, for the purpose of the provision of publicly available
directory enquiry services and directories, the relevant information in an agreed format on
terms which are fair, objective, cost oriented and non-discriminatory.”
So this requires the Member State to oblige everybody who has their own subscribers to

provide the information about their subscribers to somebody who is reasonably asking for it.

41



© 00 N o o1 B~ W N e

W W W W W N DD DD DD DN DN DD PR R R R R R R R R
A WO N P O © 0N OO O A WODN P O © 00N OO O B W N+ O

You can see why that is a sine qua non for establishing a comprehensive database for the
purposes of a directory or directory enquiry service, because if an individual communications’
provider can say “No, | am not going to give you my numbers” the whole system breaks down.
That is why this is a mandatory requirement not discretionary. We submit that these
provisions in Article 25 are ancillary to the provision of a universal directory in a
comprehensive directory enquiry service, but they tell you nothing about the scope of the
obligations that may be imposed under Article 8(1). These are the essential rights and
obligations without which you cannot begin to start to have a comprehensive directory,
everybody has to have a right to be in it, everybody who has the numbers has to be obliged to
hand over the numbers if they are asked, otherwise you are not going to get off at first base, but
that does not tell you anything about the scope of the universal service obligations that can be
applied under Article 8.
So looking at Article 25(3):
“Member States shall ensure that all end-users provided with a connection to the
public telephone network can access operator assistance services and directory
enquiry services in accordance with Article 5(1)(b).”
Again, it is an essential ancillary right without which the system is not going to work but does
not tell you anything about the scope of obligations that may be imposed under Article 8(1).

THE CHAIRMAN: What are the “operator assistance” services referred to?

MISS ROSE: | am not sure there is a specific requirement to provide operator assistance services,
unless somebody tells me I am wrong.

MR. VAJDA: | am told it is things like reverse charge calls.

MISS ROSE: Yes, | am sure that is what it is, | am just wondering where it comes from in
regulatory terms. | am told it is a general condition but it certainly does not appear to be a
universal service. That really bears out the point | am making, that you cannot use Article 25
to construe the scope of Article 8.

Sir, that is probably a convenient moment.

THE CHAIRMAN: So 2 o’clock.

(Adjourned for a short time)

MISS ROSE: My next point relates to the evolution of the legislative scheme and, in particular, the
evolution from the old regime to the CRF, because the submission of Ofcom is that there is a
clean break between the old regime and the new regime and that a decision has been taken
significantly to narrow the types of obligations that can be imposed for the provision of

universal service. We submit that there is nothing in the “Travaux Préparatoires” that suggests
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that and there is nothing in the wording of the relevant directives that suggests it, and there is
no policy imperative that would justify that approach.
The starting point for this is the old provision in relation to directory enquiry services.

THE CHAIRMAN: Is there any jurisprudence in the ECJ about how you look at old legislation in
construing new legislation in anything like the way that we do in this country where the House
of Lords has told us we must not look at the old legislation unless we intellectually dishonestly
want to get the answers! (Laughter)

MISS ROSE: Sir, I am not aware of anything of that nature, and of course you are looking at a very
different environment because you are looking at the development of policy through different
Directives, so in my submission it is legitimate to look at it.

If we go in the authorities bundle to tab 12, this is Directive 98/10 known as the “RVTD”. The
provisions relating to universal services are at Chapter 11, p.282. Article 3 “Availability of
Services”
“1. Member States shall ensure that the services set out in this Chapter are made
available to all users in their territory, independent of geographical location and in
light of specific national conditions at an affordable price.”
So you can see an analogy there with the obligation under Article 3 of the Universal Service
Directive. Then Article 6 deals with “Directory services”.
“1.  The provisions of this Article are subject to the requirements of the relevant
legislation on the protection of personal data and privacy ...”
2. Member States shall ensure that:
(@) subscribers have the right to have an entry in publicly available directories
and to verify and, if necessary, correct or request removal of that entry.”
That is a right that is now reproduced in Article 25.
(b) directories of all subscribers who have not expressed opposition to being listed,
including fixed, mobile and personal numbers, are available to users in a form
approved by the national regulatory authority whether printed or electronic or both
and are updated on a regular basis.”
(c) at least one telephone directory enquiry service covering all listed subscribers
numbers is available to all users including users of public pay telephones.”
So there is the analogy with Article 5(1)(a) and (b).
THE CHAIRMAN: What is a “user” in this context, is it defined?
MISS ROSE: | do not believe “user” is defined. Yes, “Users” means
“individuals including consumers, or organisations using or requesting publicly

available telecommunications services”.
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There it is.

THE CHAIRMAN: Where is that?

MISS ROSE: Article 2(2)(a).

THE CHAIRMAN: So that would, in the old regime, be your client?

MISS ROSE: Yes.

THE CHAIRMAN: Whereas your client is not a end-user.

MISS ROSE: Our client is not an end-user, that is correct.

THE CHAIRMAN: But would be end-user in new legislation but would have been a user under the
old legislation, is that correct?

MISS ROSE: Well, that begs the question what is meant by publicly available, because we are not
requesting publicly available telecommunications’ services. We are seeking access to a
database in order to provide publicly available telecommunications services.

THE CHAIRMAN: So I think you accept you are not a user under that?

MISS ROSE: Yes, I think we would not be a user. Then para.3 of Article 6:

“In order to ensure provision of the services referred to at paras. 2(b) and 2(c) Member

States shall ensure all organisations which assign telephone numbers to subscribers

meet all reasonable requests to make available the relevant information ...”
So that is the parallel with Article 25(2) of the new legislation. Under this Directive provisions
to ensure these results will be put in licences, because at that time we did not have the general
authorisation regime, we had a licensing regime.
Our submission is that there is nothing in these provisions which would prevent the Member
States from including as licence conditions obligations of the type included in USC7 in order to
ensure the availability of the directory enquiries service to users for that purpose. Indeed, the
features on which my learned friends rely in the Universal Service Directive (including the use
of the word “guarantee’) and the phrase Universal Service Provider do not appear here.
Therefore, Ofcom argues that somehow the Universal Service Directive has narrowed the types
of obligations that can be imposed in order to achieve the aim of the provision of universal
services. We submit that there is nothing in any of the pre-legislative materials that would
suggest that that was the intention of the Community and, in fact, the contrary is the case. In
fact, it appears to have been the intention of the Community that there should be continuity in
relation to the provision of universal service. Of course we accept that the common regulatory
framework marked a very significant change from the regulatory regime that applied before in
many respects. But no decision was taken to change the ambit of the universal service. We
can see that if you go first of all to the 1999 Review that was produced by the Commission
which is the foundation document for the CRF, that is at tab 7, p.105:
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“Ensuring affordable access for all to communications services necessary for
participation in the Information Society remains a key priority for the Commission”.

So there immediately we see continuity.

“The benefits of the Information Society will only be realised if all if all are able to
participate in it.”

Then the second bullet:
“In addition to funding public access from State budgets .. Member States will retain
the option of establishing the above-mentioned financing schemes for universal
service. But the type of services which may be funded by such schemes must be
carefully assessed.”

Then they say:
“Extension of the current obligations for provision of universal service must combine
an analysis of the demand for and availability of the service with an assessment of its
social and economic desirability, otherwise there is a risk of distortion of competition
and unfair cross subsidy ... The Commission therefore proposes to maintain at this
stage the current definition and scope of universal service. However, given that it is a
dynamic and evolving concept, the Commission proposes to put existing criteria for
possible extension of its scope, as well as mechanisms for periodic review into
Community legislation.”

So what you can see is no suggestion at all that universal service is to be restricted or more

narrowly confined. On the contrary, the question they are asking is should we have a broader

definition? And they say “No”, not at this stage.

Page 149 — Universal service. There is a reference to the current regulatory framework.
“The current regulatory framework requires NRAs to place obligations on network
operators to ensure that a defined minimum set of services of specified quality are
available to all, independent of their geographical location at an affordable price.”

It is notable there that that is the construction of course that we put on Article 8, it is interesting

to see the Commission adopting that here. Reference in that same paragraph to directory

services.

Then there is the heading “Affordable access to all —a Commission priority.” Discussion of

policy tools ----

THE CHAIRMAN: | am sorry, I did not get the point that you made ----
MISS ROSE: The point | was making was:
“The current regulatory framework requires NRAs to place obligations on network operators to
ensure that a defined minimum set of services of specified quality are available to all ...”

45



© 00 N o o1 B~ W N e

W W W W W W N DN N DD N DD DD DNDDDDDDNDN PP PR R P PR R
g A W N P O © 00 N OO O B W N P O ©W 0N OO o B O — O

In other words, it is adopting the purposive point, that the obligations are imposed in order to
ensure that these services are available, not to require the undertaking to provide them. 1 do
not think it takes it very much further, it was just a comment in passing.

THE CHAIRMAN: You could have the argument about the construction of this.

MISS ROSE: Yes, | think there is a limit. At p.150:

“But it is clear that competition is not sufficient to achieve the Community’s policy
objectives. In an unregulated market, there would be consumers on low incomes, or
who live in remote areas, who would not be served by operators, because they would
be uneconomic. It is therefore essential that the new regulatory framework continues
to ensure all are provided with those services considered essential for participation in
society and already available to the great majority of citizens. This is the origin of
the concept of universal service.”
So again continuity. You see repeatedly in this document “maintain the provision”, “continue
the provision”, nothing about narrowing its scope. Then they say that it is a dynamic and
evolving concept. They discuss including new types, and then the Commission position is in
the box at p.153:
“The Commission recognises the importance of universal service in ensuring that all
European citizens have access to the Information Society. In particular it proposes
to:
* maintain at this stage the current definition and scope of universal service”.
And then have criteria for review and “keep under review funding schemes” and “develop
pricing principles”.
So we submit that the intention is clearly not to radically narrow — or significantly narrow — the
scope of the types of obligations that can be imposed for the purpose of ensuring the provision
of universal service.

THE CHAIRMAN: Well that is a bit of a leap from the continuity that is suggested, which is to
provide the same definition of universal service. If everything was going to be the same why
change the regulatory scheme at all? You accept that it is a significant change.

MISS ROSE: Yes, of course, because it is a change from a licensing system to a system of general
authorisation, that is why you have to have the concept of the Universal Service Condition at
all.

THE CHAIRMAN: Why would you start with the prima facie position that you are intending to
create in the new regime the same sort of obligations as there were in licences? It is quite the
contrary is it not?

MISS ROSE: In my submission no.
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THE CHAIRMAN: It is meant to be a change.

MISS ROSE: No, because what you are seeking to do is to ensure the continuity of the provision of
the same services with the same scope. If you have a situation in a particular Member State,
such as the UK, where what you have in place is an obligation on one party to maintain and
compile a comprehensive database, and then competition dealing with the provision of the
directory on a retail basis what is the policy that is saying that you want to radically change that
system?

THE CHAIRMAN: Harmonisation is one.

MISS ROSE: That of course brings you up against the fact that we know other Member States do it
the same way.

THE CHAIRMAN: Quite, so it is sensible to look at what the legislation now says to see how things
proceed in future.

MISS ROSE: Sorry, my point is that we know that the Irish do not consider that this is a problem.

THE CHAIRMAN: Well the law is the law, they might have got it wrong too, we will see.
(Laughter).

MISS ROSE: But of course this court is poorly placed, with respect, to make that decision.

THE CHAIRMAN: That is a Reference point.

MISS ROSE: Yes, it is a Reference point, of course it is a Reference point, but the point that | am
making is that you find nothing in this document that sets out the policy that you are putting to
me. You do not find anywhere in this document any suggestion in order to harmonise the
provision of universal service we want to limit the scope of the types of obligations that can be
placed on undertakings, that is not set out anywhere, nothing. If that was the policy it is
completely un-enunciated. The only policy that you see enunciated in the Travaux in relation
to universal service refers to maintaining the scope and continuity. | agree that what you put to
me is a possible policy for the Community to have adopted, but if it did so, it did it in silence.

MR. BLAIR: May I ask, | am sorry to hold you up, whether this document specifically applied its
mind to directory enquiry services at all?

MISS ROSE: Yes, it did.

MR. BLAIR: | cannot find any immediate reference.

MISS ROSE: | am sorry, we were just looking at the passages where it did that, let me just show
you once more. Itis at 149, under the heading “Universal Service”.

MR. BLAIR: Thank you, that is the only reference though?

MISS ROSE: | cannot swear to that but that is certainly a relevant reference. It demonstrates the

point, yes.
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The final substantive point on construction I need to deal with is USC7.4. Here Ofcom’s
argument is set out at paras. 115 to 118 of its defence, which is at tab 5 of the core bundle, it
particularly starts at 117:
“Articles 12 and 13 of the USD ... are designed to deal with the situation in which
undertakings designated under Article 8 incur an ‘unfair burden’ by allowing
Member States to calculate the net cost incurred by the undertaking and to
compensate it either from State funds or by sharing those costs among providers of
ECSs.
Any provision as to the extent to which persons other than end-users contribute to the
costs of providing universal service is a compensation mechanism — the aim of such a
provision will be to provide that the universal provider recovers, and recovers no
more than, its net costs of providing the universal service.
But the USD plainly precludes any compensation mechanism outside Articles 12 and
13.
Articles 12 and 13 therefore preclude Member States from regulating the charges
made to providers of ECSs in relation to the provision by BT of its universal service
obligations, save by employing the mechanism set out in Articles 12 and 13 ...”
So with great respect we submit that that just does not make any sense at all. If we go to the
Universal Service Directive and look at Articles 12 and 13, p. 23 behind tab 2. The premise on
which Article 12 applies is:
“Where national regulatory authorities consider that the provision of universal service ... may
represent an unfair burden on the undertakings designated to provide universal service.”
That says nothing at all about the situation where NRAs do not consider that the provision of a
universal service presents an unfair burden. Now, it must be, on my learned friend’s case, that
they envisage that a universal service obligation to provide the directory enquiry service could
include a situation in which BT was required to compile and maintain a database and then itself
to make available to the public a directory enquiry service at an affordable price. In that
situation it would be charging for the service, but that would not engage Articles 12 or 13
because there would be no unfair burden. So we are, with respect, mystified as to why on earth
the respondent thinks that these provisions designed to compensate, provide for a
compensation mechanism, where a universal service obligation places an unfair burden on a
party have anything to do with a provision permitting a party who is providing part of the
universal service to charge for it, in this case on a cost oriented basis. It just has nothing to do
with it.
I wait to see what Mr. Vajda has to say about this, but I have to say we are just baffled.
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THE CHAIRMAN: You do not understand the point?

MISS ROSE: No.

THE CHAIRMAN: Which is probably why I do not understand your explanation of it.

MISS ROSE: It may be best for me to deal with it in reply when | have had the benefit of hearing
Mr. Vajda explain it to me, because I really do not understand the point.

That brings me to my final submission which relates to the question of a Reference. If we can
just turn up in our skeleton argument at tab 1 of the core bundle, we have summarised the
applicable principles starting at para.129. So our submission is first to say that the proper
meaning of Articles 3, 5 and 8 is clear, but to the extent that the Tribunal finds that it is
ambiguous it may be necessary to refer a question under Article 234,
Then Article 234 itself is set out at tab 1 of the authorities bundle and at para.130 we have set
out the four requirements for the making of a preliminary reference — these are the
jurisdictional requirements.
“(1) the question must relate to a provision of EC law upon which the ECJ has
jurisdiction to give a ruling;
(2) the question must be related to the interpretation and/or validity of those
provisions.;
(3) the question must have been raised before a national court or Tribunal; and
(4) a decision on the question must be necessary to enable the national court or
tribunal to give judgment.”
We submit plainly all those criteria are satisfied in this case.

THE CHAIRMAN: Can you outline the question? | am not asking you to draft it but it has one
limb?

MISS ROSE: Yes, the question would be whether — I am not attempting to draft it----

THE CHAIRMAN: We would quite like it tomorrow if you could.

MISS ROSE: It would be better rather than me trying to do it on the hoof we will produce a
proposed draft tomorrow morning. | do not want to commit myself. | should say we would be
more than willing to talk to Ofcom if they want to discuss the wording of the question, but so
far we have had no indication on what their position is on a reference.

So those are the jurisdictional issues, and we say there is no question but that those four
requirements are all satisfied.

So then the question is what are the criteria that should influence the Tribunal in deciding
whether to exercise its discretion to refer questions? The starting point is the classic passage
from the Else case — we have set it out here, so we do not need to turn it up, but for your note it
is vol.2 tab 23. We actually have it in a different report and you will find it at p.37, this
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passage is at p.37 of the report that is in the bundle. Sir Thomas Bingham (as he then was)
said:
“l understand the correct approach in principle of a national court ... to be quite
clear; if the facts have been found and the Community law issue is critical to the
court’s final decision, the appropriate course is ordinarily to refer the issue ... unless
the national court can with complete confidence resolve the issue itself. In
considering whether it can with complete confidence resolve the issue itself the
national court must be fully mindful of the differences between national and
Community legislation, of the pitfalls which face a national court venturing into what
may be an unfamiliar field, of the need for uniform interpretation throughout the
community and of the great advantages enjoyed by the Court of Justice in construing
Community instruments. If the national court had any real doubts it should ordinarily
refer.”
Then a word of caution, the Professional Contractors Group case is at tab 25 of the bundle —
again we do not need to turn it up, but the reference there is paragraphs 90 and 91 of that case
which refer to the opinion of Advocate General Jacobs in the Weiner case where he urged a
greater restraint, and | do want to turn that decision up. This is vol.1 of the authorities bundle,
tab 18. Just to put it into context, one can sympathise with the irritation of Advocate General
Jacobs who was being asked to grapple with the question of whether a particular type of
undergarment was or was not pyjamas.
THE CHAIRMAN: Or a nightdress.
MISS ROSE: Or a nightdress, yes.
THE CHAIRMAN: Was it a VAT case?
MISS ROSE: Yes, Customs’ tariff. One can feel the man’s pain! He said at para.18:
“It seems to me that the only appropriate solution is a greater measure of self-restraint on the
part of both national courts and this Court.
19. So far as national courts are concerned, a distinction must be drawn between
courts which ... have a discretion to refer and courts of last instance which ... are
obliged to refer. In the present case the reference is made by a court which must be
regarded as a court of last instance and | will consider below the scope of the
obligation to refer in such a case.
20. Where a court is not a court of last instance and has a discretion to refer this
Court has consistently held that the exercise of that discretion is a matter for the
referring court alone, and this Court will not normally question whether the reference
is appropriate. It is however clear that the appropriateness of a reference can be
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assessed in the light of the object of Article 177, [now Article 234] which is to ensure
that Community law is the same in all Member States. A reference will be most
appropriate where the question is one of general importance and where the ruling is
likely to promote the uniform application of the law throughout the European
Union.”

We say that applies here.
“A reference will be least appropriate where there is an established body of case law
which could readily be transposed to the facts of the instant case;”

Just pausing there, in this case of course there is no relevant case law at all.
“or where the question turns on a narrow point considered in the light of a very
specific set of facts and the ruling is unlikely to have any application beyond the
instant case.”

That, of course, is not this case.
“Between those two extremes there is of course a wide spectrum of possibilities;
nevertheless national courts themselves could properly assess whether it is
appropriate to make a reference and the Court of Justice, even if it continued to
maintain that the decision to refer was exclusively within the discretion of the
national courts, could perhaps give some informal guidance and so encourage self-
restraint by the national courts in appropriate cases.”

THE CHAIRMAN: Did it?

MISS ROSE: No.

“For the Court to reply fully to all requests in the future, it may be doubted whether
that will continue to be desirable. In some areas of Community law, where there is
already an established body of case-law, increasing refinement of the case —law is
likely to lead to less legal certainty rather than to more.”

And he develops that point.

MR. BLAIR: So “self-restraint” to him means not holding on to it yourself rather than restraining
yourself from making a reference.

MISS ROSE: “Self-restraint” means restraining yourself from making a reference where the case in
question is a case where the point is narrow or where there is already an established body of
European case-law which establishes the principles. Really the only issue for the court is how
that can be applied to particular facts, he is saying in that situation the national court should not
refer.

MR. BLAIR: That is what | thought until you read the last sentence at the end of the second column.
There is the Court of Justice encouraging self-restraint in appropriate cases.
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MISS ROSE:

“Increasing refinement of the case-law is likely to lead to less legal certainty”, what he

means is “if you keep sending us endless references with minor factual variations on the same

principle we will inevitably produce conflicting decisions and you will end up with less legal

certainty not more, so please stop doing it”, that is what he is saying. He is saying that once

you have an established body of case law that sets out the general principles the national court

should just get on with it.

MR. BLAIR:

But the Court of Justice is only seized if there is a reference, and so they are

encouraging self-restraint not to have so many of them.

MISS ROSE:

Sorry, 1 am not following.

THE CHAIRMAN: (no microphone) It is asking the court for direction ...

MR. BLAIR:
MISS ROSE:
MR. BLAIR:
MISS ROSE:
MR. BLAIR:
MISS ROSE:

In a case of which it is seized.

Yes, it is already seized of this case, yes.
Yes, thank you.

| am so sorry.

No, | understand now.

He is urging national courts not to refer, particularly in cases where there is already an

established body of case-law and where the point is a narrow factual one.

The next case we need to look at, which is probably the best set of principles to be applied to

the exercise of discretion is the Samex case. This is in vol.2 of the authorities bundle at tab 22,

and the passage starts at p.1054 at “g”. “The guidelines as to the proper approach on both

those questions ...” that is whether it is necessary to give judgment, whether in the exercise of

its discretion a court should refer:

“... given by the Court of Appeal in Bulmer Ltd v J Bollinger Lord Denning MR
draws attention to four points relevant to the question whether a decision is

necessary. The first of those is that the point must be conclusive.”

He says he understands that it is. The second point is previous ruling. Lord Denning says:

“... ‘in some cases, however, it may be found that the same point ... has already been
decided by the European Court in a previous case. In that event it is not necessary

for the English court to decide it’.

The third point is:

“... ‘In other cases the English court may consider the point is reasonably
clear and free from doubt. In that event there is no need to interpret the treaty
but only to apply it, and that is the task of the English court.’
It certainly is of course the task of the English court to apply it, but it must apply the
treaty properly interpreted. As I have indicated, | myself feel that the first three
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questions raised should certainly, if it rested with me, be answered in favour of the
commissioners, but | do not regard the matter as so free from doubt as to render those
points acte claire, and I certainly do not regard the fourth point on the principle of
proportionality s either reasonably clear or reasonably free from doubt.

Point four: ‘Decide the facts first’.”

And he says that is an obviously sensible idea.

Then if I turn to the guidelines Lord Denning has indicated governing the exercise of

discretion. He mentions first, time to get a ruling, second, the undesirability of overloading the

Court of Justice; third, formulate the question clearly; fourth the difficulty and importance of

the point. Under that head he says:

“... ‘Difficulty and importance. Unless the point is really difficult and important, it would
seem better for the English judge to decide it himself. For in so doing much delay and expense
will be saved. So far the English judges have not shirked their responsibilities. They have
decided several points of interpretation on the treaty to the satisfaction, | hope, of the parties’.”
Then he refers to expense and to the wishes of the parties.

THE CHAIRMAN: Does that last one refer to the Court of final appeal as well, or is he talking
about a first instance.

MISS ROSE: He is not talking about a court of final appeal, he is talking about the exercise of
discretion, and of course there is no discretion if it is the final court. At this point Mr. Justice
Bingham takes a somewhat different approach, if we go to “g”:

“In endeavouring to follow and respect these guidelines I find myself in some difficulty,
because it was submitted by counsel on behalf of the defendant that the issues raised by his
client should be resolved by the Court of Justice as the court best fitted to do so, and I find this
a consideration which does give me some pause for thought. Sitting as a judge in a national
court, asked to decide questions of Community law, | am very conscious of the advantages
enjoyed by the Court of Justice. It has a panoramic view of the Community and its institutions,
a detailed knowledge of the treaties and much subordinate legislation made under them, and an
intimate familiarity with the functioning of the Community market which no national judge
denied the collective experience of the Court of Justice could hope to achieve. Where
questions of administrative intention and practice arise the Court of Justice can receive
submissions from the Community institutions, as also where relations between the Community
and non-member states are in issue. Where the interests of member state are affected they can
intervene to make their views known. That is a material consideration in this case since there

is some slight evidence that the practice of different member states is divergent.”
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And | lay obvious emphasis on that point, that if this point were being referred to the ECJ there

wo